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Chapter 1
Introduction to the Claims Process

I. Filing the claim and adjudication by the district director

The adjudication process begins when the claimant (miner or survivor) files a Form CM-911
at the nearest Social Security office or at the Department of Labor district director's office.  In the
Form CM-911, general information, such as the miner's physical characteristics, educational and
employment background, age, and dependents, is recorded.  The record in the claim is then
developed under the supervision of the district director.  

A. The Director, OWCP and district director

The district director (formerly called a “deputy commissioner”) is the first adjudicating
officer at the Department of Labor to decide the claim.  The district director should not be confused
with the Director, Office of Workers' Compensation Programs (also known as “Director” or
“Director, OWCP”), who is a party-in-interest in every claim.  The Director, OWCP represents the
Department of Labor's Black Lung Disability Trust Fund which may be held responsible for the
payment of benefits in the event that there is no responsible operator (employer) or the named
operator is not financially able to pay the benefits.  See Boggs v. Falcon Coal Co., 17 B.L.R. 1-62
(1992).  See also Chapter 7.

B. Development of the record

Pursuant to the provisions at 20 C.F.R. § 725.405(b), the district director must provide the
miner with a complete medical evaluation.  Hodges v. Bethenergy Mines, Inc., 18 B.L.R. 1-84
(1994).1  Usually this independent medical evaluation will be reported by the physician on a  Form
CM-787.  The district director has not properly discharged this duty if the physician's opinion is not
credible or is incomplete.  Pettry v. Director, OWCP, 14 B.L.R. 1-98 (1990); Hall v. Director,
OWCP, 14 B.L.R. 1-51 (1990) (administrative law judge may require district director to provide
complete pulmonary evaluation to miner who files a duplicate claim).  See also Cline v. Director,
OWCP, 917 F.2d 9 (8th Cir. 1990) (case remanded to the administrative law judge for evidential
hearing wherein the Department's physician would be asked to comment on the etiology of the
miner's pneumoconiosis); Newman v. Director, OWCP, 745 F.2d 1162 (8th Cir. 1984).  The miner
may also be evaluated by his or her physicians of choice as well as physicians designated by the
responsible operator.  20 C.F.R. § 725.414(a).  Medical evidence constitutes the core of a black lung
claim and, therefore, the record will normally contain a number of chest roentgenograms, pulmonary
function studies, blood gas studies, and physicians' reports.  The reader is cautioned, however, that



2  The amended provisions at 20 C.F.R. Part 725 are applicable to claims filed after January 19, 2001.  These
provisions do not apply to petitions for modification (§ 725.310) or subsequent claims (§ 725.309) pending on January
19, 2001.
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the amended regulations published on December 20, 2000 contain limitations on the medical
evidence which may be submitted in a claim.  See 20 C.F.R. § 725.414(a) (Dec. 20, 2000).2

C. The notice of initial finding

1. Prior to applicability of December 2000 regulations

In the adjudication process, the district director first issues a Notice of Initial Finding (Form
CM-971) wherein he or she concludes that the miner is, or is not, entitled to benefits.  If the district
director initially determines that the claimant is not entitled to benefits, then a report on a Form
CM-1000a (usually from the claims examiner) is included with the Notice of Initial Finding.  This
report will point to deficiencies in the claim and notify the claimant of any additional evidence which
needs to be submitted.  If the district director initially determines that the claimant is entitled to
benefits, then the employer will be notified in writing and may commence to pay such benefits or
may dispute the payment of the claim and submit evidence.

2. After applicability of December 2000 regulations

The provisions at 20 C.F.R. §§ 725.410 and 725.411 have been deleted.  Rather than issuing
an initial finding, the district director issues a proposed decision and order after completion of record
development at that level.  20 C.F.R. § 725.418.

D. Determination of the responsible operator

If it is initially determined that the claimant is entitled to benefits, or if the claimant contests
a denial of benefits, the district director must determine which employer(s) is/could be responsible
for the payment of benefits.  A Notice of Claim and a Notice of Initial Finding are served upon the
potential employer(s).  If a designated employer disputes responsibility over the claim or the
claimant's entitlement to benefits, then it must submit a Notice of Controversion.  Typical grounds
of controversion include the following: (1) inability to pay benefits; (2) assertion that the claimant
is not entitled to benefits; and (3) dispute as to whether the miner was last employed by the employer
for one year as required under the Act.

1. Before applicability of December 2000 regulations

If  there are multiple employers listed, the district director must make a factual determination
as to the single employer which will be responsible for the payment of benefits.  Occasionally, a case
will reach the administrative law judge wherein multiple employers are still listed.  This is because
the Benefits Review Board has held that, where one employer is designated by the district director
as the responsible operator and is subsequently dismissed by the administrative law judge who
determines that another operator should have been so designated, the Black Lung Disability Trust
Fund becomes responsible for the payment of benefits.  Crabtree v. Bethlehem Steel Corp., 7 B.L.R.
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1-354 (1984).  See also Matney v. Trace Fork Coal Co., 17 B.L.R. 1-145 (1993) (on appeal to the
Fourth Circuit, Case No. 93-2379); England v. Island Creek Coal Co., 17 B.L.R. 1-141 (1993); Sisko
v. Helen Mining Co., 8 B.L.R. 1-272 (1985); Director, OWCP v. Oglebay Norton, 877 F.2d 1300
(6th Cir. 1989) (the Sixth Circuit limited the application of Crabtree to permit a redetermination of
the responsible operator at any time prior to a hearing by the judge).  The rationale underlying the
Board's holding in Crabtree is that the employer who should have been designated was prejudiced
in that it did not have notice and an opportunity to be heard at the level of the district director and
administrative law judge and, therefore, did not participate in the development of the record.  For
a discussion regarding naming the proper responsible operator, see Chapter 7.

2. After applicability of December 2000 regulations

Under the amended regulations, the provisions at 20 C.F.R. § 725.418(c) require that the
district director name a single responsible operator which is potentially liable for the payment of
benefits.  All other potentially responsible operators are dismissed by the district director.  Therefore,
a claim which is referred to this Office under the amended regulations will have only one operator
named.  If there is no responsible operator, then the Trust Fund may be held liable for the payment
of benefits.  It is also noteworthy that the amended regulations at 20 C.F.R. § 725.465(b) provides,
in part, that “[t]he administrative law judge shall not dismiss the operator designated as the
responsible operator by the district director, except upon the motion or written agreement of the
Director.”

E. The notice of an award/denial of benefits

Upon receipt of any additional evidence, the district director will issue a proposed decision
and order of an award or denial of benefits (i.e., the CM-1098 for an Award of Benefits) which
constitutes his or her final adjudication of the matter.  20 C.F.R. § 725.418.  Once the district director
issues the notice, the unsuccessful party has 30 days in which to request a formal hearing before an
administrative law judge.  20 C.F.R. § 725.419(a).  In those cases where the employer requests a
formal hearing and continues to dispute the claimant's entitlement to benefits or its designation as
the responsible operator, then the Director, OWCP will make payments from the Black Lung
Disability Trust Fund until the claim is finally adjudicated.

II. The request for a formal hearing

If the employer or claimant is dissatisfied with the district director's ruling, a request for a
formal hearing may be made.  If the request is timely filed, then the district director will transmit the
file to the Office of Administrative Law Judges with a list of parties on the Form CM-1025a and
contested issues on a Form CM-1025.  20 C.F.R. § 725.421.  The case is then assigned to an
administrative law  judge who schedules the case for a hearing and issues a decision and order upon
conducting a de novo review of the record wherein all questions of fact and law are decided.  The
issues listed on the CM-1025 may be amended within the discretion of the administrative law judge
provided the opposing party is given adequate notice and an opportunity to develop evidence with
regard to the issues.  Perry v. Director, OWCP, BRB No. 91-1197 BLA (Apr. 28,
1993)(unpublished) (citing Carpenter v. Eastern Assoc. Coal Corp., 6 B.L.R. 1-784 (1984)). 
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Given the informal nature of the black lung claims process, considerable latitude is afforded
claimants in construing hearing requests.  Specifically, almost any informal communication
submitted with the district director at any point during the pendency of the claim at that level may
be considered a hearing request.  In Plesh v. Director, OWCP, 71 F.3d 103 (3d Cir. 1995), the Third
Circuit held that a letter, wherein the miner stated, “I am appealing this as of now,” constituted a
formal hearing request thus, triggering the district director's duty to refer all contested issues to the
Office of Administrative Law Judges for resolution.  This is so, according to the court, even where
the hearing request is “premature.”  In Plesh, the hearing request was filed after issuance of an order
to show cause, but prior to entry of the district director's proposed decision and order.  The court
found that the letter preserved the claimant's right to a hearing such that it was unnecessary that he
file a second request.  

It is noteworthy that the amended regulations have codified the Plesh decision to make clear
that any premature hearing request will be considered valid and the district director will forward the
claim to this Office upon completion of the development of the record at his or her level.  20 C.F.R.
§ 725.418(c) (Dec. 20, 2000).

III. The adjudicative process:

A. Circuit court jurisdiction

In Shupe v. Director, OWCP, 12 B.L.R. 1-200, 1-202 (1989)(en banc), the Board held that
the location of the miner's last coal mine employment is determinative of the circuit court
jurisdiction.  In Broyles v. Director, OWCP, 143 F.3d 1348 (10th Cir. 1998), the Tenth Circuit held
that a survivor's appeal must be filed in the jurisdiction where the miner's coal mine employment,
and therefore his harmful exposure to coal dust, occurred.  In so holding, the Tenth Circuit cited to
Kopp v. Director, OWCP, 877 F.2d 307, 309 (4th Cir. 1989), wherein the Fourth Circuit held that
“jurisdiction is appropriate only in the circuit where the miner's coal mine employment, and
consequently his harmful exposure to coal dust, occurred.”  The Kopp court found that, based upon
the record before it, the miner's “only exposure to coal dust occurred in the Seventh Circuit” such
that the case would be transferred to that court for adjudication pursuant to 28 U.S.C. § 1631.
However, it is noteworthy that, in Hon v. Director, OWCP, 699 F.2d 441 (8th Cir. 1983), the Eighth
Circuit  held that “black lung disease is a 'cumulative' injury” which is “caused by extensive
exposure to coal dust, and it is impossible to say that any one exposure 'caused' the miner to get black
lung.”  Consequently, the court rejected the “'last injurious contact'” rule to state that the “appeal lies
in any circuit in which claimant worked and was exposed to the danger, prior to manifestation of the
injury.”
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B. Claims processing

Writ of certiorari to the United States Supreme Court

[
Appeal to United States Circuit Court of Appeals

for the circuit in which the miner last engaged in coal mine work 
(substantial evidence review)

[
Appeal to the Benefits Review Board

 (substantial evidence review)

[
Hearing and de novo record review 

at the Office of Administrative Law Judges

[
Timely request for hearing

[
Final proposed determination by the district director

If a claimant is finally adjudicated to be entitled to benefits, then the employer must
commence the payment of benefits.  In those cases where the Director, OWCP made interim
payments out of the Black Lung Disability Trust Fund, then the employer will be required to
reimburse the Trust Fund for all such monies paid with interest.  If there is no designated employer,
or the responsible operator is financially incapable of paying the benefits, then the Director, OWCP
will continue to pay benefits out of the Black Lung Disability Trust Fund.  Finally, where the
Director, OWCP or employer made interim payments to a claimant who is finally adjudicated as not
entitled to such benefits, then a claim for the recovery of the overpayment may be filed with the
district director.  See Chapter 17 for a discussion of overpayment claims.
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Chapter 2
Introduction to the Medical Evidence

I. Generally

Benefits are awarded to miners or their survivors upon a determination that the miner is
totally disabled due to coal workers' pneumoconiosis or died due to pneumoconiosis.  Thus,
entitlement to benefits under any of the regulatory schemes requires that, in a living miner's claim,
the following four elements must be established by either operation of presumption or a
preponderance of the evidence, as appropriate:  (1) that the miner suffers from pneumoconiosis; (2)
that such pneumoconiosis arises out of coal mine employment; (3) that the miner is totally disabled;
and (4) that his or her total disability is due to pneumoconiosis.  

This chapter is devoted to an overview of weighing medical evidence and an explanation of
the chest roentgenogram reports, pulmonary function (ventilatory) studies, and blood gas studies
which are most commonly used to establish one or more of the four above-mentioned elements of
entitlement.  The reader must always be mindful that an administrative law judge may draw
reasonable inferences from the evidence presented, but is not empowered to substitute his or her
judgement for that of the medical expert.

II. The chest roentgenogram or x-ray

A. Generally

A chest x-ray may indicate the presence or absence of pneumoconiosis as well as its etiology.
It is not utilized to determine whether the miner is totally disabled, unless complicated
pneumoconiosis is indicated wherein the miner may be presumed to be totally disabled due to the
disease.  

If a chest x-ray is positive for the existence of pneumoconiosis, then the x-ray report should
indicate the size, type, and quantity of opacities in the lungs.  The larger and/or more plentiful
opacities indicate that the disease is at a more advanced stage.  Sometimes, the x-ray report will be
in narrative form.  However, it will often be on a specific form designed by the Department of Labor.
The following discussion refers to box numbers in the more recent versions of the Department of
Labor's x-ray report form.

B. Elements of the x-ray report

1. Date of the x-ray study and date of the reading

The date on which the miner undergoes x-ray testing is located near the top of the form in
box 1A and constitutes the date of the x-ray study.  The date on which the study is read by the
physician is located at the bottom of the form next to the physician's signature and constitutes the
date of the x-ray reading or interpretation.  Often, a single x-ray study will be read several times by
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different physicians.  These rereadings are weighed, along with the original reading of the same
study, to determine whether the presence of pneumoconiosis is indicated.

2. Qualifications of the physician

The probative weight accorded a particular x-ray report is dependent, in large part, upon the
qualifications of the physician who interpreted the study.  On most x-ray forms, there are a series of
boxes on line 5B wherein the physician may indicate his or her qualifications.  The fact finder may
also consider a curriculum vitae of the physician if it is properly admitted into the record and some
administrative law judges will take notice of a publication prepared by the National Institute for
Occupational Safety and Health (NIOSH) which lists the qualifications of various physicians by
region. 

Physicians are classified into five categories of readers: (1) a C-reader; (2) a B-reader; (3) a
Board-certified radiologist; (4) an A-reader; and (5) a Board-eligible radiologist. 

a. The C-reader

This is the highest qualification available to an x-ray reader and it is a closed classification.
The group of C-readers designates only those highly regarded individuals who developed the widely
used ILO-U/C classification system for classifying x-rays.  It is rare to encounter a C-reader in our
black lung cases.  Alley v. Riley Hall Coal Co., 6 B.L.R. 1-376 (1983).

b. The B-reader

The B-reader is also known as the “final” reader and is more qualified than the A-reader.  As
with the A-reader, there is no requirement that the B-reader be a radiologist.  However, a B-reader
must demonstrate proficiency in assessing and classifying x-ray evidence for pneumoconiosis by
successful completion of an examination conducted by, or on behalf of, the Appalachian Laboratory
for Occupational Safety and Health (ALOSH).  In the examination, the physician must evaluate x-ray
studies for quality and must use the ILO-U/C classification system.  

c. The Board-certified radiologist

A Board-certified radiologist is certified in radiology or diagnostic roentgenology by the
American Board of Radiology or the American Osteopathic Association.  Requirements for this
classification include four years of postgraduate training followed by successful completion of
comprehensive written and oral examinations.  A portion of the oral examination is devoted to
testing the candidate's proficiency in diagnosing diseases of the lungs.

d. The A-reader

This reader is also known at the “first” reader.  The requirements for an A-reader are
established by the National Institute of Safety and Health (NIOSH).  To become a certified A-reader,
the physician (although not necessarily a radiologist) must submit six sample x-rays from his or her
own files to the Appalachian Laboratory for Occupational Safety and Health (ALOSH) consisting
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of two x-rays negative for pneumoconiosis, two x-rays which are positive for simple
pneumoconiosis, and two x-rays showing complicated pneumoconiosis.  Alternatively, a physician
seeking an “A” rating may take a course approved by ALOSH in the classification systems for
diagnosing pneumoconiosis.

e. The Board-eligible radiologist

A reader in this category must have successfully completed a formal accredited residency
program in radiology or diagnostic roentgenology.  

3. Film quality

On most x-ray reports, the film quality will be noted in box 1C which is located in the upper,
right corner of the x-ray report.  A film quality of “1" is good whereas a “U/R” designates that the
x-ray film was unreadable.  If a physician marks a “3,” “U/R,” or, in some cases, a “-,” then the x-ray
study may be accorded little or no probative value as it is of very poor quality.  Gober v. Reading
Anthracite Co., 12 B.L.R. 1-67 (1988).

4. The quantity of opacities

Box 2B(c) of the x-ray form indicates the quantity of opacities in the lung and, therefore, the
presence or absence of pneumoconiosis.  The more opacities noted in the lung, the more advanced
the disease.  The categories are:

0 =  small opacities absent or less profuse than in category 1.

1 =  small opacities definitely present but few in number.

2 =  small opacities numerous but normal lung markings still visible.

3 =  small opacities very numerous and normal lung markings are
        usually partly or totally obscured.

If no categories are chosen, then the x-ray report is not classified according to the standards adopted
by the regulations and cannot, therefore, support a finding of pneumoconiosis.  Likewise, an x-ray
which is interpreted as Category 0 (--/0, 0/0, 0/1) demonstrates, at most, only a negligible presence
of the disease and will not support a finding of pneumoconiosis under the Act or regulations.  

If the physician determines that the study is Category 1 (1/0, 1/1, 1/2), Category 2 (2/1, 2/2,
2/3), or Category 3 (3/2, 3/3, 3/+), then there is a definite presence of opacities in the lung and the
x-ray report may be used as evidence of the existence of pneumoconiosis.  An interpretation of 1/0
is the minimum reading under the regulations which will support a finding of pneumoconiosis.  This
reading (1/0) indicates that the physician has determined that the x-ray is Category 1, but he or she
seriously considered Category 0.  As another example, a reading of 2/2 indicates that the physician
determined that the x-ray was Category 2 and Category 2 was the only other category seriously
considered by the physician.
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5. The size and type of opacities

Opacities in the lung come in a variety of sizes but are of only two types -- rounded and
irregular.  Irregularly shaped opacities are most often (but not always) associated with exposure to
dust particles other than those from a coal mine.  For example, inhalation of asbestos or silicon
particles will often result in irregularly shaped opacities in the lung.  The inhalation of coal dust, on
the other hand, will generally result in the formation of rounded opacities.  Larger and more
numerous opacities result in greater lung impairment.  

An indication of the size and type of opacities in the lung is located at box 2B(a) on the x-ray
report.  A designation of p, q, or r is for rounded opacities whereas a designation of s, t, or u
indicates the presence of irregularly shaped opacities.  The letter designations also represent the
increasing size of opacities from less than 1.5 millimeters in diameter, which is the p or s
designation, up to 10 millimeters in diameter, which is the r or u designation.

Finally, box 2C of the x-ray report contains the letters O, A, B, and C.  If the physician
checks A, B, or C, the x-ray yields evidence that the miner suffers from complicated
pneumoconiosis.  A mark of “O” indicates that complicated pneumoconiosis is not present.
Complicated pneumoconiosis is an extremely advanced stage of the lung disease, and a miner who
suffers from complicated pneumoconiosis will be entitled to certain presumptions regarding total
disability arising from the disease under some of the applicable regulatory schemes.

III. The pulmonary function (ventilatory) study

A. Generally

The pulmonary function study, also referred to as a ventilatory study or spirometry, measures
obstruction in the airways of the lungs.  The greater the resistance to the flow of air, the more severe
any lung impairment.  A pulmonary function study does not indicate the existence of
pneumoconiosis; rather, it is employed to measure the level of the miner's disability.

In performing the study, the miner is required to blow hard into a mouthpiece which is
connected to a flowmeter.  The spirometer records the amount of air expired over a period of time
onto tracings which must be included in the miner's case record.  The regulations require that this
study be conducted three times to assess whether the miner exerted optimal effort among trials, but
the Board has held that  a ventilatory study which is accompanied by only two tracings is in
“substantial compliance” with the quality standards at § 718.204(c)(1).  Defore v. Alabama By-
Products Corp., 12 B.L.R. 1-27 (1988).  The values from the FEV1 as well as the MVV or FVC must
be in the record, and the highest values from the trials are used to determine the level of the miner's
disability.  It is important to realize that, if the miner does have a pulmonary or respiratory
impairment, undergoing this test may be very painful, and the miner may be unable to complete the
test due to coughing or shortness of breath. 
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B. Height, age, and gender of the miner

As an individual ages, his or her lung capacity lessens.  Differences in lung volume have also
been noted between women and men of the same age and height.  As a result, tables of data based
upon the miner's age, height, and gender are used to determine whether the study has produced
qualifying results.  A “qualifying” pulmonary function study yields values that are equal to or less
than the appropriate values set out in the tables at 20 C.F.R. Part 718, Appendices B and C.  A
“nonqualifying” study exceeds those values.  20 C.F.R. § 718.204(c)(2).   

C. The forced expiratory volume (FEV1)

To ascertain the forced expiratory volume, the miner inspires maximally, pauses, and then
expires as forcefully and rapidly as possible.  The volume of air expired over a period of one second
is the FEV1.  An abnormal decrease in the FEV1 value is the result of a decrease in air flow which,
in turn, is considered by some physicians to indicate the existence of an obstructive airway disease.

D. The forced vital capacity (FVC) and the maximum voluntary
volume (MVV)

The forced vital capacity (FVC) is the total lung capacity minus any residual volume of air
in the lung after expiration.  The maximum voluntary volume (MVV) is the volume of air expired
over a 15 second period where the miner breathes as rapidly and deeply a possible.  A decrease in
the FVC and/or MVV values is considered by some physicians to indicate the presence of a
restrictive airway disease or a loss of lung volume.

E. The use of bronchodilators

Sometimes, a bronchodilator will be administered prior to conducting the study, to clear the
miner's airways.  If the use of a bronchodilator results in higher values, this will often indicate the
presence of asthma or other condition as opposed to pneumoconiosis, which is considered an
irreversible disease process.

IV. The blood gas studies

A blood gas study is designed to measure the ability of the lung to oxygenate blood.  The
initial indication of a miner's impairment will most likely manifest itself in the clogging of alveoli,
as opposed to airway passages, thus rendering the blood gas study a valuable tool in the assessment
of disability.  Alveoli are air sacs which line the lungs in a honeycomb pattern.  Oxygen passes
through the alveoli into the bloodstream on inspiration and carbon dioxide is released from the
bloodstream on expiration.  A lower level of oxygen compared to carbon dioxide in the blood
indicates a deficiency in the transfer of gases through the alveoli which will leave the miner disabled.

In performing the study, a blood sample is taken from the miner at rest and, if possible, after
exercise.  As with the pulmonary function study, the requirement that the miner exercise may be
painful, and the miner may not complete the test due to shortness of breath and coughing.  A blood
sample taken after exercise, however, is very helpful in the diagnosis because exercise requires that



2.6Rev. August 2001

the body be able to oxygenate blood more quickly.  Consequently, an insufficiency in gas transfers
may be noted after exercise before they are evident at rest.

The blood sample is analyzed for the percentage of oxygen (PO2) and the percentage of
carbon dioxide (PCO2) in the blood.  Tables are provided in the regulations for determining whether
the study yields qualifying values, thus lending support for a finding that the miner is totally
disabled.
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Chapter 3
General Principles of Weighing Medical Evidence

I. Generally
[ IV(D)(1) ]

The award of benefits in a black lung claim is predominantly dependent upon a claimant's
ability to establish the elements of his or her claim by a preponderance of the medical evidence.  The
primary elements of entitlement in a miner's claim are whether: (1) the miner suffers from
pneumoconiosis; (2) his or her pneumoconiosis arose out of coal mine employment; (3) the miner
is totally disabled; and (4) the total disability is caused by pneumoconiosis.  A survivor, on the other
hand, must demonstrate that the miner's death was due to coal workers' pneumoconiosis; it is
noteworthy that, in limited survivors' claims, lay evidence may be utilized to demonstrate one or
more of these elements.  For a more detailed look at survivors' claims, see Chapters 11 - 14.

The claimant carries the general burden of establishing entitlement and the initial burden of
going forward with the evidence.  Young v. Barnes & Tucker Co., 11 B.L.R. 1-117 (1988); White v.
Director, OWCP, 6 B.L.R. 1-368 (1983).

If a claim falls under Part 727 or § 410.490, and the claimant has established invocation of
an interim presumption by a preponderance of the evidence, then the burden shifts to the party
opposing entitlement to establish rebuttal by a preponderance of the evidence.  Under Part 718, a
claimant must demonstrate each of the four previously mentioned elements of entitlement by a
preponderance of the evidence.  Lattimer v. Peabody Coal Co., 8 B.L.R. 1-509 (1986) (addressing
Part 727);  Gee v. W.G. Moore & Sons, 9 B.L.R. 1-4 (1986)(en banc) (addressing Part 718); Perry
v. Director, OWCP, 9 B.L.R. 1-1 (1986)(en banc) (addressing Part 718); Gilson v. Price River Coal
Co., 6 B.L.R. 1-96 (1983) (if party opposing entitlement fails to carry its burden of proof, claimant
prevails).

As many black lung claims have become a battle of the experts, proper application of sound
principles of weighing medical evidence is critical to arriving at a well-reasoned decision which is
supported by the record.  Each case must be reviewed independently and considerable thought must
be given to application of these principles.  They should never be applied mechanically.

This chapter is divided into the main types of medical evidence received in a black lung claim
with citations to regulatory and/or case law to assist in weighing such evidence.  Note that the
limitations on admission of medical evidence under the amended regulations will be addressed in
Chapter 4.  20 C.F.R. § 725.414 (Dec. 20, 2000).3
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II. Rules of general application

A. The “true doubt” rule
[ IV(D)(3)(c) ]

1. Prior to applicability of December 2000 regulations

The “true doubt” rule was a judicial creation intended to give the benefit of the doubt to
claimants in those black lung cases where the evidence was in equipoise.  For example, a claim file
contains two x-ray interpretations of the same study, one positive and one negative and the
qualifications of the physicians interpreting the study are identical, i.e. both readers are Board-
certified radiologists and B-readers.  For several years, a administrative law judge reviewing this
evidence would find that it was in equipoise, apply the “true doubt” rule, and find in the claimant's
favor that the evidence was positive for existence of pneumoconiosis.

The United States Supreme Court, in Director, OWCP v. Greenwich Collieries, 114 S. Ct.
2251 (1994), aff'g. sub. nom., Greenwich Collieries v. Director, OWCP, 990 F.2d 730 (3d Cir.
1993), dispensed with the “true doubt” rule to state that it violated § 556(d) of the Administrative
Procedure Act by improperly placing the burden of persuasion upon the party opposing entitlement.
Consequently, under any of the regulatory schemes, a claimant must establish the requisite elements
of his or her claim by a preponderance of the evidence.

As a result of the Court's holding in Greenwich, cases wherein this rule was applied have
been remanded for reevaluation of the evidence.  On remand, some administrative law judges
concluded that, because the “true doubt” rule was utilized in the prior decision, then the evidence
is necessarily deficient and a claimant could not prevail on remand.  However, in Cole v. East
Kentucky Collieries, 20 B.L.R. 1-50 (1996), the Board concluded otherwise and stated the following:

[A] finding of evidentiary equipoise under the discredited true doubt principle does
not automatically require a finding of insufficient evidence under a preponderance
of the evidence standard.  Rather, the administrative law judge as fact-finder must
determine whether, under this standard, claimant has met his burden of proof
pursuant to Section 7(c) of the Administrative Procedure Act.

Consequently, the administrative law judge must re-weigh the evidence de novo if a claim is
remanded for improper application of the “true doubt” rule.

2. After applicability of December 2000 regulations

There is no regulatory provision under the amended regulations which codifies the “true
doubt” rule.  In its comments to the final rules, the Department states the following:

The Department has not adopted a 'true doubt' rule in these regulations.  The 'true
doubt' rule was an evidentiary weighing principle under which an issue was resolved
in favor of the claimant if the probative evidence for and against the claimant was in
equipoise.  The Department believes that evaluation of conflicting medical evidence



4  See also 64 Fed. Reg. 54,969 (Oct. 8, 1999) and 62 Fed. Reg. 3,341 (Jan. 22, 1997) (regulatory history to
support the failure to promulgate the “true doubt” rule was purposeful).
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requires careful consideration of a wide variety of disparate factors affecting the
credibility of that evidence.  The presence of these factors makes it unlikely that a
fact-finder will be able to conclude that conflicting evidence is truly in equipoise.
See preamble to § 718.3.

Regulations Implementing Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,924
(2000).4

B. The “later evidence” rule
[ IV(D)(3)(b) ]

Because pneumoconiosis is a progressive and irreversible disease, it may be appropriate to
accord greater weight to the most recent evidence of record, especially where a significant amount
of time separates newer evidence from that evidence which is older.  Clark v. Karst-Robbins Coal
Co., 12 B.L.R. 1-149 (1989)(en banc); Casella v. Kaiser Steel Corp., 9 B.L.R. 1-131 (1986).  This
rule should not be mechanistically applied, however, in situations where the evidence would tend
to demonstrate an “improvement” in the miner's condition.  The following are cases involving
application of the “later evidence rule” by the Benefits Review Board and circuit courts of appeals:

! Benefits Review Board.  In Cranor v. Peabody Coal Co., 22 B.L.R. 1-1 (Oct. 29, 1999) (en
banc on recon.), the Board held that it was proper for the administrative law judge to give
greater weight to the more recent evidence of record as the Sixth Circuit, in which
jurisdiction the case arose, has held that pneumoconiosis is a “'progressive and degenerative
disease.'” See Woodward v. Director, OWCP, 991 F.2d 314 (6th Cir. 1993).  The Board also
cited to Mullins Coal Co. of Virginia v. Director, OWCP, 483 U.S. 135 (1987), reh'g. denied,
484 U.S. 1047 (1988) wherein the Supreme Court stated that pneumoconiosis is a “'serious
and progressive pulmonary condition.'” 

In Bailey v. U.S. Steel Mining Co., 21 B.L.R. 1-152 (1999)(en banc on recon.), the
Board held that it was improper to apply the “later evidence” rule where “all the
interpretations of the most recent x-rays are negative and the second most recent x-ray taken
on June 11, 1991 had conflicting interpretations.”  The Board concluded that, on remand, the
ALJ must analyze the evidence without reference to “its chronological relationship” but
should consider the radiological qualifications of the physicians.       

! Fourth Circuit.  The Fourth Circuit Court of Appeals re-examined application of the “later
evidence” rule in Adkins v. Director, OWCP, 958 F.2d 49, 16 B.L.R. 2-61 (4th Cir. Feb. 28,
1992) and noted the following:

The 'later evidence is better' rationale began as a reasonable way to
discount old nonqualifying test results or physical examinations in
favor of subsequent results that reveal a deterioration of the miner's
condition.  In recent years the BRB has applied the concept
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wholesale, in situations like this one, where it cannot have any logical
force.

Specifically, the court rejected the application of the rule where the miner has
pneumoconiosis yet “the evidence, taken at face value, shows that the miner has improved
. . ..”  The court concluded that “[e]ither the earlier or the later result must be wrong, and it
is just as likely that the later evidence is faulty as the earlier.  The reliability of irreconcilable
items of evidence must therefore be evaluated without reference to their chronological
relationship.”  (emphasis in original).  

The Fourth Circuit's subsequent decision in Thorn v. Itmann Coal Co., 3 F.3d 713
(4th Cir. 1993) further provides that, while “recency” by itself is an arbitrary benchmark for
weighing evidence, “[t]here may be new or additional evidence developed that discredits an
earlier opinion; a comparison of medical reports and tests over a long period of time may
conceivably provide a physician with a better perspective than the pioneer physician.”  The
court concluded that “[t]he reasons for crediting such an opinion could be perfectly rational.”

In Eastern Associated Coal Corp. v. Director, OWCP [Scarbro], 220 F.3d 250 (4th

Cir. 2000), the circuit court affirmed the administrative law judge's finding that the x-ray and
autopsy evidence of record supported invocation of the presumption at 20 C.F.R. § 718.304
(complicated pneumoconiosis).  Initially, the court noted that the miner had 26 years of coal
mine employment which ended in 1973.  Of the x-rays dated from 1963 to 1991, the court
noted that the studies conducted prior to 1970 were consistently interpreted as negative for
the existence of pneumoconiosis.  A 1970 study was interpreted both positively and
negatively.  Subsequent studies were consistently read as positive for the existence of simple
pneumoconiosis and the most recent study, dated February 7, 1991, was read as
demonstrating the presence of complicated pneumoconiosis.  The court held that the
administrative law judge properly determined that the x-ray studies revealed a progressively
worsening condition over time and the most recent studies of record were properly accorded
greater weight.  In particular, the court found it persuasive that seven doctors interpreted the
most recent February 7, 1991 study as revealing an opacity measuring greater than one
centimeter.  The court concluded that the “'later is better' rule” was not mechanically applied
in this case; rather, it was properly used where the later x-rays were not inconsistent with
earlier studies given the progressiveness and irreversibility of pneumoconiosis. 

In Milburn Colliery Co. v. Director, OWCP [Hicks], 138 F.3d 524 (4th Cir. 1998),
the court reviewed the blood gas study of evidence and found that “[o]ut of a total of nine
tests, the five initial tests produced qualifying results, and the four later tests did not.”  It
noted that, in previous decisions, the “'later is better'” approach has been rejected where later
x-rays were negative and earlier studies were interpreted positively.  However, the court
found that, in this case, “the parties conceded at oral argument that because pneumoconiosis
is a progressive disease, later nonqualifying blood gas studies are inconsistent with coal
workers' pneumoconiosis . . ..” 

In Lane Hollow Coal Co. v. Director, OWCP [Lockhart], 137 F.3d 799 (4th Cir.
1998), the Fourth Circuit upheld an award of benefits under 20 C.F.R. Part 727.  Initially, the
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court noted that pneumoconiosis is “progressive and irreversible” such that it is proper to
accord greater weight to later positive x-ray studies over earlier negative studies.   It further
stated that, generally, “later evidence is more likely to show the miner's current condition”
where it is consistent in demonstrating a worsening of the miner's condition.  

! Sixth Circuit.  Citing to the Fourth Circuit's decision in Adkins as well as to its own decision
in Conn v. White Deer Coal Co., 862 F.2d 591 (6th Cir. 1988), the Sixth Circuit, in
Woodward v. Director, OWCP, 991 F.2d 314 (6th Cir. 1993), likewise rejected wholesale
application of the “later evidence” rule where the recent x-ray evidence was negative for the
existence of pneumoconiosis, but prior evidence was positive for the disease.  The court
noted that, because “pneumoconiosis is a progressive and degenerative disease”, the
administrative law judge is required to specifically resolve the “disharmony in the x-ray
evidence.”  On the other hand, where newer evidence demonstrates a worsening of the
miner's condition consistent with the presence of pneumoconiosis, the “later evidence” rule
may be applied.

In a case arising in the Sixth Circuit, Stewart v. Wampler Brothers Coal Co., 22
B.L.R. 1-80 (2000) (en banc), the Board held that the Sixth Circuit's rejection of the later
evidence rule in Woodward v. Director, OWCP, 991 F.2d 314 (6th Cir. 1993), where the
earlier x-ray evidence was positive and later x-ray evidence was negative, was consistent
with the duplicate claim standard enunciated in Sharondale Corp. v. Ross, 42 F.3d 993 (6th

Cir. 1994), wherein a material change in conditions was established through the weighing
evidence submitted subsequent to the denial of the prior claim.  The Board upheld its
requirement that, under Ross, the administrative law judge must find that the new evidence
differs “qualitatively” from evidence submitted with the prior claim in order for a material
change in conditions to be established.  Said differently, it is insufficient to find a material
change in conditions based upon newly submitted evidence without conducting a comparison
of such evidence against evidence submitted with the previous claim to determine whether
the evidence “differs qualitatively,” thus demonstrating that the miner condition has
worsened.

In Crace v. Kentland-Elkhorn Coal Corp., 109 F.3d 1163 (6th Cir. 1997), the court
held that the denial of benefits by an administrative law judge was supported by substantial
evidence in the record:

Recent evidence is particularly important in black lung cases, where
because of the progressive nature of pneumoconiosis, more recent
evidence is often accorded more weight.  The most recent
administrative law judge was presented with a new, more complete
picture of Mr. Crace's health.  His determination (denying benefits)
was supported by substantial evidence.

! Seventh Circuit.  In Old Ben Coal Co. v. Scott, 144 F.3d 1045 (7th Cir. 1998), the Seventh
Circuit held that it was proper for the administrative law judge to accord greater weight to
the more recent x-ray studies submitted by the survivor with her timely petition for
modification.  Employer argued that the administrative law judge erred in crediting the more
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recent x-ray studies of record based on the “'mythology'” that pneumoconiosis is a
progressive disease.  In rejecting Employer's position, the court stated the following:

We have held . . . that the etiology of this disease is a question of
legislative fact, . . . so that the Department of Labor's view may be
upset only by medical evidence of the kind that would invalidate a
regulation.  Old Ben has not adduced evidence on this issue, so we
accept the administrative approach.  (citations omitted).  Mine
operators must put up or shut up on this issue.

1. Chest x-rays

In weighing x-rays based upon the “later evidence” rule, it is the date of the study, and not
the date of the interpretation, which is relevant.  Wheatley v. Peabody Coal Co., 6 B.L.R. 1-1214
(1984).  Generally, it is proper to accord greater weight to the most recent x-ray study of record.
Clark, supra; Stanford v. Director, OWCP, 7 B.L.R. 1-541 (1984); Tokarcik v. Consolidation Coal
Co., 6 B.L.R. 1-666 (1983).  

However, even if the most recent x-ray evidence is positive, the administrative law judge is
not required to accord it greater weight.  Rather, the length of time between the x-ray studies and the
qualifications of the interpreting physicians are factors to be considered.  McMath v. Director,
OWCP, 12 B.L.R. 1-6 (1988);  Pruitt v. Director, OWCP, 7 B.L.R. 1-544 (1984); Gleza v. Ohio
Mining Co., 2 B.L.R. 1-436 (1979).  The Board has indicated that a seven month time period
between x-ray studies is sufficient to apply the “later evidence” rule, but that five and one-half
months is too short a time period.  Tokarcik, supra; Stanley v. Director, OWCP, 7 B.L.R. 1-386
(1984).  However, in Aimone v. Morrison Knudson Co., 8 B.L.R. 1-32 (1985), the Board held that
it was proper for the administrative law judge not to apply the “later evidence” rule where eight
months separated the dates of the x-ray studies.

2. Ventilatory studies

More weight may be accorded to the results of a recent ventilatory study over those of an
earlier study.  Coleman v. Ramey Coal Co., 18 B.L.R. 1-9 (1993). 

3. Blood gas studies

More weight may be accorded to the results of a recent blood gas study over one which was
conducted earlier.  Schretroma v. Director, OWCP, 18 B.L.R. 1-17 (1993).

4. Medical opinions

A medical report containing the most recent physical examination of the miner may be
properly accorded greater weight as it is likely to contain a more accurate evaluation of the miner's
current condition.  Gillespie v. Badger Coal Co., 7 B.L.R. 1-839 (1985).  See also Bates v. Director,
OWCP, 7 B.L.R. 1-113 (1984) (more recent report of record entitled to more weight than reports
dated eight years earlier); Kendrick v. Kentland-Elkhorn Coal Co., 5 B.L.R. 1-730 (1983). 
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C. The “hostile-to-the-Act” rule
[ IV(D)(4)(d) ]

The Board has held that the administrative law judge may discredit the opinion of a physician
whose medical assumptions are contrary to, or in conflict with, the spirit and purposes of the Act.
Wetherill v. Green Construction Co., 5 B.L.R. 1-248, 1-252 (1982).  Some examples of “hostility-to-
the-Act” are:

! Simple pneumoconiosis cannot be totally disabling is hostile.  Searls v. Southern Ohio Coal
Co., 11 B.L.R. 1-161 (1988); Butela v. U.S. Steel Corp., 8 B.L.R. 1-48 (1985).  See also Penn
Allegheny Coal Co. v. Mercatell, 878 F.2d 106 (3d Cir. 1989); Adams v. Peabody Coal Co.,
816 F.2d 1116 (6th Cir. 1987); Wetherill v. Director, OWCP, 812 F.2d 376 (7th Cir. 1987);
Kaiser Steel Corp. v. Director, OWCP, 748 F.2d 1426 (10th Cir. 1984).  However, in
Chester v. Hi-Top Coal Co., 22 B.L.R. 1-___ (2001), the Board held that it was error for the
ALJ to discredit a physician's opinion as “hostile-to-the-Act” where the physician stated that
it “would be highly unusual for simple coal workers' pneumoconiosis of major category I to
cause a measurable ventilatory impairment.”  In so holding, the Board noted that the
physician “did not foreclose all possibility that simple pneumoconiosis can be totally
disabling.”

! A physician stated that he would not diagnose pneumoconiosis in the absence of a positive
x-ray interpretation is hostile to the Act.  Black Diamond Coal Co. v. BRB [Raines], 758
F.2d 1532 (11th Cir. 1985).

! In Blakley v. Amax Coal Co., 54 F.3d 1313 (7th Cir. 1995), the Seventh Circuit held that the
“hostile-to-the-Act” rule allows a judge to “disregard medical testimony when a physician's
testimony is affected by his subjective personal opinions about pneumoconiosis which are
contrary to the congressional determinations implicit in the Act's provisions.”  The court
concluded, however, that “the facts and medical opinions in each specific case answer [the]
question” of whether an obstructive impairment may or may not arise from coal dust
exposure.  Consequently, an assumption on the part of a physician that obstructive
impairments cannot arise from coal dust exposure is not necessarily “hostile-to-the-Act.”

Based on the record in Blakley, the court concluded that the administrative law judge did not
err in according greater weight to the opinion of a physician who assumed that obstructive
impairments cannot arise from coal dust exposure such that the miner's impairment was
necessarily smoking-induced.  The court reasoned that the Act and the regulations define
“pneumoconiosis” broadly and do not mandate that dust exposure from coal mine work can
necessarily cause obstructive pulmonary disease or impairment.  Rather, this issue must be
determined on a case-by-case basis.

! The Fourth Circuit, in Warth v. Southern Ohio Coal Co., 60 F.3d 173 (4th Cir. 1995), took
a contrary view from the Seventh Circuit in Blakley to state that:

Chronic obstructive lung disease . . . is encompassed within the
definition of pneumoconiosis for purposes of entitlement to Black
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Lung benefits.  Dr. Mutchler's assumption to the contrary undermines
his conclusions because it is undisputed that (the miner) does suffer
from some form of obstructive lung disease, and Drs. Mutchler and
Donnerberg failed to give legitimate reasons for ruling out dust
exposure in coal mine employment as a cause or aggravation of that
disease.

Slip op. at 4.  But see Stiltner v. Island Creek Coal Co., 86 F.3d 337 (4th Cir. 1996), where
another panel of the court held that a physician's opinion should not be discredited if he
merely states that a miner “likely” would have exhibited a restrictive impairment in addition
to chronic obstructive pulmonary disease.  

In Lane v. Union Carbide Corp., 105 F.3d 166 (4th Cir. 1997), the court held that a
physician's opinion was not “hostile-to-the-Act” where the physician concluded that simple
pneumoconiosis would “not be expected” to cause a pulmonary impairment.  In so holding,
the court concluded that this opinion was based upon the specific facts of the case unlike the
opinion at issue in Thorn v. Itmann Coal Co., 3 F.3d 713 (4th Cir. 1995), where the doctor
stated that “simple pneumoconiosis” does not cause total disability “as a rule.” 

D. Quality standards

1. Prior to applicability of December 2000 regulations

The Board holds that the quality standards under Part 718 are not mandatory and “an
otherwise reliable and probative study must not be rejected simply for failing to satisfy a noncritical
quality standard.”  Orek v. Director, OWCP, 10 B.L.R. 1-51, 1-54 (1987)(§ 718.105; blood gas
studies); Gorman v. Hawk Contracting, Inc., 9 B.L.R. 1-76, 1-78 (1986) (§ 718.103; pulmonary
function studies); Budash v. Bethlehem Mines Corp., 9 B.L.R. 1-48 (1986) (§ 718.104; medical
reports).

In the Third Circuit, however, the quality standards under Part 718 are mandatory, but the
administrative law judge may consider evidence which is in “substantial compliance” with the
standards.  Director, OWCP v. Siwiec, 894 F.2d 635 (3d Cir. 1990);  Mangifest v. Director, OWCP,
826 F.2d 1318 (3d Cir. 1987).  In particular, the court stated as follows in Mangifest:

We do not construe the regulations to require the exclusion from an ALJ's
consideration of noncomplying medical reports.  Instead, we hold that a medical
judgment contained in a noncomplying report may constitute substantial evidence of
total disability if, as required by Part 718.204(c), it is 'reasoned' and 'based on
medically acceptable clinical and laboratory diagnostic techniques.'

Id. at 1327.

The Board holds that the Part 718 quality standards do not apply to cases adjudicated under
Part 727, even where evidence is submitted after the effective date of the Part 718 regulations.
Pezzetti v. Director, OWCP, 8 B.L.R. 1-464 (1986).  Moreover, the Board has held that the quality



5  The amended regulations provide that the provisions at 20 C.F.R. Part 718 should be applied to all cases
currently pending, as well as claims filed on or after January 19, 2001, as these provisions merely reflect current agency
interpretations.
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standards under Parts 410 and 727 are mandatory.  Anderson v. Youghiogheny & Ohio Coal Co., 7
B.L.R. 1-152 (1984). 

Although § 727.206(a) indicates that the quality standards set forth at § 718.103 apply to
evidence submitted subsequent to March 31, 1980, the Board held that this language is inconsistent
with the purposes of the 1977 Reform Act and concluded that the provisions at § 410.428 applied.
Sgro v. Rochester & Pittsburgh Coal Co., 4 B.L.R. 1-370 (1981).  In so holding, the Board
determined that § 727.206(a) should be interpreted to mean that the applicable quality standards,
regardless of the date on which the evidence is submitted, are “those in effect at the time Part 727
became effective, i.e., those provided by Part 410.”  Id. at 1-375.

However, in the Sixth and Tenth Circuits, the Part 718 quality standards do apply to Part 727.
Plutt v. Benefits Review Board, 804 F.2d 597 (10th Cir. 1986); Prater v. Hite Preparation Co., 829
F.2d 1363 (6th Cir. 1987).  In the Sixth Circuit, however, where a pulmonary function study is at
issue, the Part 718 standards apply only to a study which is performed after March 31, 1980.  Wiley
v. Consolidated Coal Co., 915 F.2d 1076 (6th Cir. 1990).  Additionally, in an unpublished decision,
the Third Circuit held that the Part 718 quality standards apply to Part 727, Patton v. Director,
OWCP, Case No. 88-3296 (3d Cir. 1988)(unpublished).  As previously noted, the Third Circuit holds
that satisfying the quality standards at Part 718 requires that the  medical evidence be in “substantial
compliance” with the mandatory standards.  Director, OWCP v. Siwiec, 894 F.2d 635 (3d Cir. 1990).

2. After applicability of December 2000 regulations5

! Generally.  The amended regulations require “substantial compliance” with the quality
standards for all evidence developed after the effective date of January 19, 2001.  Subsection
(b) of § 718.101 requires “substantial compliance” with the quality standards only for
evidence developed after the effective date and reads as follows:

The standards for the administration of clinical tests and
examinations contained in this subpart shall apply to all evidence
developed by any party after January 19, 2001 in connection with a
claim governed by this part . . .. These standards shall also apply to
claims governed by part 727 . . . , but only for clinical tests or
examinations conducted after January 19, 2001.  Any clinical test or
examination subject to these standards shall be in substantial
compliance with the applicable standard in order to constitute
evidence of the fact for which it is proffered.  Unless otherwise
provided, any evidence which is not in substantial compliance with
the applicable standard is insufficient to establish the fact for which
it is proffered.
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20 C.F.R. § 718.101(b) (Dec. 20, 2000).  In its comments, the Department noted that
§ 718.101(b) was added “to emphasize that the Part 718 quality standards apply to all
evidence developed by any party in connection with a claim filed after March 31, 1980, and
to claims governed by Part 727 if the evidence was developed after that date.”  Regulations
Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79, 927
(Dec. 20, 2000).  

! Chest x-rays.  The amended regulations at 20 C.F.R. § 718.102 provide that, for chest x-ray
studies, compliance with the quality standards is presumed in the absence of evidence to the
contrary.  However, the regulations further provide that “no chest X-ray shall constitute
evidence of the presence or absence of pneumoconiosis unless it is conducted and reported
in accordance with the requirements of (§ 718.102) and Appendix A.”  20 C.F.R.
§ 718.102(c) (Dec. 20, 2000).  In its comments to the amended regulations, the Department
states that “substantial compliance” with the quality standards for chest x-rays requires
compliance with the ILO-UICC classification system:

In some circumstances, the adjudicator may determine that the x-ray
interpretation provides sufficient information to make a factual
finding on the presence or absence of pneumoconiosis.  For example,
the physician may describe the film findings in terms of 'no
pneumoconiosis,' rather than classifying the film as '0/-, 0/0 or 0/1.'
Such a reading may be considered sufficiently detailed to be in
'substantial compliance' notwithstanding the lack of classification.
Conversely, the physician's description or reporting of x-ray film
findings may indicate that (s)he read the film for reasons unrelated to
diagnosing the existence of pneumoconiosis, e.g., lung cancer or
cardiac surgery.  The adjudicator may consider that evidence not in
substantial compliance because it does not reliably address the
presence or absence of pneumoconiosis.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed.
Reg. 79,929 (Dec. 20, 2000).

! Pulmonary function studies.  The regulations at § 718.103 have been amended to provide the
following quality standards for pulmonary function studies:

(a) Any report of pulmonary function tests submitted in connection
with a claim for benefits shall record the results of flow versus
volume (flow-volume loop).  The instrument shall simultaneously
provide records of volume versus time (spirometric tracing).  The
report shall provide the results of the forced expiratory volume in one
second (FEV1) and the forced vital capacity (FVC).  The report shall
also provide the FEV1/FVC ratio, expressed as a percentage.  If the
maximum voluntary ventilation (MVV) is reported, the results of
such test shall be obtained independently rather than calculated from
the results of the FEV1.
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. . .
(c) Except as provided in this paragraph, no results of a pulmonary
function study shall constitute evidence of the presence or absence of
a respiratory or pulmonary impairment unless it is conducted and
reported in accordance with the requirements of this section and
Appendix B to this part.  In the absence of evidence to the contrary,
compliance with the requirements of Appendix B shall be presumed.
In the case of a decreased miner, where no pulmonary function tests
are in substantial compliance with paragraphs (a) and (b) and
Appendix B, noncomplying tests may form the basis for a finding if,
in the opinion of the adjudication officer, the tests demonstrate
technically valid results obtained with good cooperation of the miner.

20 C.F.R. § 718.103 (Dec. 20, 2000).  Subsection 717.103(b) continues to require three
tracings for each pulmonary function study and the variability of the MVV values may be
within 10% and be valid.  

! Blood gas studies. The provisions at § 718.105 related to blood gas studies contain a new
provisions related to studies conducted during a hospitalization which results in the miner's
death:

(d)  If one or more blood-gas studies producing results which meet
the appropriate table in Appendix C is administered during a
hospitalization which ends in the miner's death, then any such study
must be accompanied by a physician's report establishing that the test
results were produced by a chronic respiratory or pulmonary
condition.  Failure to produce such a report will prevent reliance on
the blood-gas study as evidence that the miner was totally disabled at
death.
(e) In the case of a deceased miner, where no blood gas tests are in
substantial compliance with paragraphs (a), (b), and (c),
noncomplying tests may form the basis for a finding if, in the opinion
of the adjudication officer, the only available tests demonstrate
technically valid results.  This provision shall not excuse compliance
with the requirements in paragraph (d) for any blood gas study
administered during a hospitalization which ends in the miner's death.

20 C.F.R. § 718.105 (Dec. 20, 2000).  In its comments, the Department stated that “the
proposed requirement was necessary because the miner's qualifying test results during a
terminal hospitalization may be related to an acute non-pulmonary condition rather than a
chronic pulmonary impairment.  Regulations Implementing the Federal Coal Mine Health
and Safety Act of 1969, 65 Fed. Reg. 79,935 (Dec. 20, 2000).

! Autopsy and biopsy evidence.  The provisions § 718.106(b) have been modified to state the
following:
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In the case of a miner who died prior to March 31, 1980, an autopsy
or biopsy report shall be considered even when the report does not
substantially comply with the requirements of this section.  A
noncomplying report concerning a miner who died prior to March 31,
1980, shall be accorded the appropriate weight in light of all relevant
evidence.

20 C.F.R. § 718.106(b) (Dec. 20, 2000).  This language does not present a departure from
the prior provisions at subsection (b), the regulation is merely shortened.

! The amended regulations contain specific quality standards for medical opinion evidence at
§ 718.104 which were not present under the prior regulations:

(a) A report of any physical examination conducted in connection
with a claim shall be prepared on a medical report form supplied by
the office or in a manner containing substantially the same
information.  Any such report shall include the following information
and test results:

                   (1) The miner's medical and employment history;
(2) All manifestations of chronic respiratory disease;
(3) Any pertinent findings not specifically listed on
the form;
(4) If heart disease secondary to lung disease is found,
all symptoms and significant findings;
(5) The results of a chest X-ray conducted and
interpreted as required by Sec. 718.102; and
(6) The results of a pulmonary function test conducted
and reported as required by Sec. 718.103.  If the miner
is physically unable to perform a pulmonary function
test or if the test is medically contraindicated, in the
absence of evidence establishing total disability
pursuant to Sec. 718.304, the report must be based on
either medically acceptable clinical and laboratory
diagnostic techniques, such as a blood gas study.

(b) In addition to the requirements of paragraph (a), a report of
physical examination may be based on any other procedures such as
electrocardiogram, blood gas studies conducted and reported as
required by Sec. 718.105, and other blood analyses which, in the
physician's opinion, aid in his or her evaluation of the miner.
(c) In the case of a deceased miner, where no report is in substantial
compliance with paragraphs (a) and (b), a report prepared by a
physician who is unavailable may nevertheless form the basis for a
finding if, in the opinion of the adjudication officer, it is accompanied
by sufficient indicia of reliability in light of all relevant evidence.
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20 C.F.R. § 718.104 (Dec. 20, 2000).  In its comments to the amended regulation requiring
that medical opinions comply with certain quality standards, the Department states the
following:

With respect to the mandatory x-ray requirement, . . . X-rays are an integral part of
any informed and complete pulmonary evaluation of a miner; a general requirement
for inclusion of this test is therefore appropriate.  The Department also notes,
however, that the quality standards require only 'substantial compliance' with the
various criteria, not technical compliance with every criterion in every quality
standard in every case.  A fact-finder may conclude the omission of an x-ray does not
undermine the overall credibility of the opinion, but this determination must be made
on a case-by-case basis.  

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79932 (Dec. 20, 2000).  

! Hospitalization and treatment records.  In its comments to the amended regulations, the
Department further stated that “there was no need to add an exemption from the quality
standards for hospitalization and treatment records because § 718.101 is clear that it applies
quality standards only to evidence developed in connection with a claim for black lung
benefits.”  Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969,
65 Fed. Reg. 79,927 (Dec. 20, 2000).

3. Challenging quality of evidence, burdens for

A party challenging the admission of objective medical evidence must (1) specify how the
evidence fails to conform to the quality standards, and (2) how this defect or omission renders the
study unreliable.  Defore v. Alambama By-Products Corp., 12 B.L.R. 1-27 (1988);  Orek v. Director,
OWCP, 10 B.L.R. 1-51 (1987).  The fact-finder may then render a reasoned decision with regard to
consideration of the evidence in question.

E. Party affiliation

In the seminal case of Richardson v. Perales, 402 U.S. 387, 404 (1971), the Supreme Court
held the fact that certain physicians' reports “were adverse to Perales' claim is not in itself bias or an
indication of nonprobative character.”  Moreover, the Board has held that the opinions of Department
of Labor physicians should not automatically be accorded greater weight absent a foundation in the
record that the Department's expert is independent and the opinions offered by the parties are
properly held to be biased.  Melnick v. Consolidation Coal Co., 16 B.L.R. 1-31 (1991)(en banc).

In Underwood v. Elkay Mining, Inc., 105 F.3d 946 (4th Cir. 1997), the court held the
following with regard to party affiliation of experts:

To the extent that ALJs determine that a particular expert's opinion is not, in fact,
independently based on the facts of a particular claim, but is instead influenced more
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by the identity of his or her employer, ALJs have clear discretion to disregard such
an expert's opinion as being of exceedingly low probative value.

While the court, in Woodward v. Director, OWCP, 991 F.2d 314 (6th Cir. 1993), indicated
that party affiliation may be considered when weighing numerous x-ray interpretations,
accomplishment of this task in a judicial manner may be impossible.  The determination of a medical
witness' credibility is for the fact-finder.  In Brown v. Director, OWCP, 7 B.L.R. 1-730 (1985), the
Board held the following:

Claimant argues that Dr. Altose is biased because he consults for coal companies and
the government and spends only five percent of his time seeing patients directly.  The
determination of a medical witness's credibility is for the trier-of-fact.  (citation
omitted).  We cannot say, on these facts, that claimant's allegations establish that it
was irrational to credit Dr. Altose's opinion.

.   .   .

Claimant also contends that, since the government paid Dr. Altose, his report should
be given less weight.  Dr. Altose was actually hired by claimant's employer, which
had the right to have claimant examined by its chosen physician prior to the hearing.
20 C.F.R. § 725.414(a).  Medical reports prepared for litigation are not unusual and,
absent evidence to the contrary, should be considered as equally reliable as other
reports.  (citation omitted).

Id. at 1-732 and 1-733.  See also Urgolites v. Bethenergy Mines, Inc., 17 B.L.R. 1-20 (1992);
Chancey v. Consolidation Coal Co., 7 B.L.R. 1-240 (1984); Peabody Coal Co. v. BRB, 560 F.2d 797
(7th Cir. 1977).

F. Cumulative, repetitious, or immaterial evidence  

In Underwood v. Elkay Mining, Inc., 105 F.3d 946 (4th Cir. 1997), Claimant argued that “the
administrative law judge violated the Administrative Procedure Act, 5 U.S.C. § 556(d), by admitting
cumulative or repetitive evidence submitted by Elkay Mining.”  Initially, the court noted that
“[b]ecause the ALJ is presumably competent to disregard that evidence which should be excluded
or to discount that evidence which has lesser probative value, it makes little sense, as a practical
matter, for an administrative law judge in that position to apply strict exclusionary evidentiary rules.”

The court concluded, however, that “the APA grants ALJ's broad discretion to exclude
excessive evidence which lacks significant probative value . . ..”  In this vein, the court noted that,
in a case involving voluminous evidence, “[t]here is a point of diminishing returns and a point at
which additional evidence provides almost no value.”  The court then emphasized the importance
of considering the “quality” of the evidence when weighing it. 

However, for claims filed on or after January 19, 2001, see Chapter 4 regarding the limitation
on evidence under the amended regulations.
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III. Chest roentgenogram evidence
[ IV(D)(6) ]

The following principles are intended to assist the fact-finder in weighing the x-ray evidence
of record.

A. Physicians' qualifications

The following categories provide general principles for weighing x-ray evidence based upon
qualifications of the physicians. A physician's qualifications at the time the interpretation is rendered
should be considered.  Aimone v. Morrison Knudson Co., 8 B.L.R. 1-32 (1985).  However, an
administrative law judge may utilize any reasonable method of weighing such evidence.  For
example, in Sexton v. Director, OWCP, 752 F.2d 213 (6th Cir. 1985), the court held that the x-ray
interpretation of an examining physician, whose credentials entailed several pages of achievements,
was entitled to greater weight than that of a B-reader.

1. Dually qualified physicians

Greater weight may be accorded the x-ray interpretation of a dually-qualified (B-reader and
board-certified) physician over that of a board-certified radiologist.  Herald v. Director, OWCP,
BRB No. 94-2354 BLA (Mar. 23, 1995)(unpublished).  The Board has held that it is also proper to
credit the interpretation of a dually qualified physician over the interpretation of a B-reader.  Cranor
v. Peabody Coal Co., 22 B.L.R. 1-1 (1999) (en banc on recon.); Sheckler v. Clinchfield Coal Co.,
7 B.L.R. 1-128 (1984).  See also Roberts v. Bethlehem Mines Corp., 8 B.L.R. 1-211 (1985)
(weighing evidence under Part 718).

2. Board-certified and board-eligible radiologists

The interpretation of a board-certified radiologist is entitled to greater weight than that of a
radiologist who is board-eligible given the expertise of a certified radiologist.  20 C.F.R.
§ 718.202(a)(1)(iii).  

3. C-readers and B-readers

It is proper to accord greater weight to the interpretation of a C-reader over that of a B-reader.
Allen v. Riley Hall Coal Co., 6 B.L.R. 1-376 (1983).

4. B-readers and A-readers

A B-reader's interpretation is entitled to greater weight than that of an A-reader.  Pavesi v.
Director, OWCP, 758 F.2d 956 (3d Cir. 1985).  However, the fact-finder may not, without
explanation, accord greater weight to one B-reader's interpretation over that of another B-reader as
they are presumably equally qualified in the interpretation of x-rays.  York v. Jewell Ridge Coal
Corp., 7 B.L.R. 1-767 (1985); Isaacs v. Bailey Mining Co., 7 B.L.R. 1-62, 1-63 n. 2 (1984); Whitman
v. Califano, 617 F.2d 1055 (4th Cir. 1980).
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5. B-readers and board-certified radiologists

In Roberts v. Bethlehem Mines Corp., 8 B.L.R. 1-211, 1-213 n. 5 (1985), the Board held that
it “takes official notice that the qualifications of a certified radiologist are at least comparable if not
superior to a physician certified as a reader pursuant to 42 C.F.R. § 37.51 . . ..” 

6. Credentials unknown

It is improper to accord greater weight to the interpretation of a physician whose
qualifications are unknown, such as when s/he is identified only by initials.  Stanley v. Director,
OWCP, 7 B.L.R. 1-386 (1984).  The party seeking to rely on an x-ray interpretation bears the burden
of establishing the qualifications of the reader.  Rankin v. Keystone Coal Mining Co., 8 B.L.R. 1-54
(1985).

7. Taking official notice of credentials

In Pruitt v. Amax Coal Co., 7 B.L.R. 1-544, 1-546 (1984), the Board held as follows with
regard to taking official notice of an interpreter's credentials:

The rules of official notice in administrative proceedings are more relaxed than in
common law courts.  The mere fact that the determining body has looked beyond the
record proper does not invalidate its action unless substantial prejudice is shown to
result.  (citation omitted).  Although the administrative law judge erred in failing to
cite the “B” reader list as the source of his information regarding Dr. Morgan's
qualifications, and the parties should have been afforded a full opportunity to dispute
his qualifications, Casias v. Director, OWCP, 2 B.L.R. 1-259 (1979), the error is
harmless, because Dr. Morgan's name does, in fact, appear on the “B” reader list and
a contrary finding cannot be made on remand.  (citations omitted).  Claimant has not
shown that he was substantially prejudiced by the administrative law judge's action.

See also Simpson v. Director, OWCP, 9 B.L.R. 1-99 (1986).  Consequently, although it is proper to
take official notice of the qualifications of physicians from the NIOSH Approved B-Reader List, the
parties should first be given notice and an opportunity to be heard regarding such information.

B. Numerical superiority

The issue of numerical superiority most often arises with regard to the x-ray evidence.  In
particular, a party may submit multiple studies or re-readings of the same study to counter evidence
from the opposing party.  Consequently, evidential development of a claim may be largely
determined by the financial resources of a party.  

The Board has held that an administrative law judge is not required to defer to the numerical
superiority of x-ray evidence, Wilt v. Wolverine Mining Co., 14 B.L.R. 1-70 (1990), although it is
within his or her discretion to do so, Edmiston v. F & R Coal Co., 14 B.L.R. 1-65 (1990).  See also
Schetroma v. Director, OWCP, 18 B.L.R. 1- (1993) (use of numerical superiority upheld in weighing
blood gas studies); Tokaricik v. Consolidation Coal Co., 6 B.L.R. 1-666 (1984) (the judge properly
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assigned greater weight to the positive x-ray evidence of record, notwithstanding the fact that the
majority of x-ray interpretations in the record, including all of the B-reader reports, were negative
for existence of the disease).

This rule should not be applied without reasoning.  The Sixth Circuit, disturbed by the high
number of x-ray studies offered by the employer as opposed to those of the claimant, rejected
application of the rule in Woodward v. Director, OWCP, 991 F.2d 314 (6th Cir. 1993), to state that
“[a]dministrative factfinders simply cannot consider the quantity of evidence alone, without
reference to a difference in the qualifications of the readers or without an examination of the party
affiliation of the experts.”

Similarly, the Seventh Circuit, in Sahara Coal Co. v. Fitts, 39 F.3d 781 (7th Cir. 1994),
remanded a claim for further consideration and concluded that “[t]o base a decision on which side
produced more witnesses, and to include in the count of witnesses one whose opinion rested on a
premise that was later discredited, is not a rational method of decision-making.”  On the other hand,
in Zeigler Coal Co. v. Director, OWCP, 23 F.3d 1235 (7th Cir. 1994), the court held that “while our
opinions have been critical of decisions based entirely on 'head counts' of experts,” there was no
evidence in the record to suggest that the administrative law judge erred in crediting three negative
x-ray readings over two positive readings.

The Fourth Circuit has also addressed the use of numerical superiority in weighing x-ray
evidence.  In Adkins v. Director, OWCP, 958 F.2d 49, 52 (4th Cir. 1992), the court exhibited
disfavor in “counting heads” and, in Copley v. Arch of West Virginia, Inc., Case No. 93-1940 (4th
Cir. June 21, 1994)(unpublished), the court held:

[E]ven if a simple 'head counting' approach were acceptable, the ALJ allowed the
readings of one x-ray, by virtue of their numerical superiority, to control the question
of whether the x-ray evidence established pneumoconiosis.  That methodology
encourages multiple readings in a quest for numbers and makes x-rays with fewer
readings immaterial.  It is, therefore, improper.  The conflicting interpretations of one
x-ray should be evaluated to determine whether the individual x-ray is negative or
positive.  Conflicts between x-rays should then be weighed in context to determine
whether there is pneumoconiosis.

Slip op. at 5.

Under the amended regulations, the parties are limited in the quantity of medical evidence
which may be submitted in support of a claim.  See Chapter 4 for a discussion of these limitations.

C. Format of the x-ray report

An x-ray interpretation need not be submitted on an official form, but may be contained in
the body of a medical report.  Consolidation Coal Co. v. Chubb, 741 F.2d 968 (7th Cir. 1984).6  All
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x-ray interpretations should be weighed in determining whether the miner suffers from
pneumoconiosis and an explanation regarding the crediting or discounting of certain readings should
be provided.  Yeager v. Bethlehem Mines Corp., 6 B.L.R. 1-307 (1983) (all interpretations must be
weighed prior to invocation under Part 727); Justice v. Jewell Ridge Coal Corp., 3 B.L.R. 1-547
(1981) (Part 727).  Failure to consider all x-ray interpretations generally will result in a remand of
the claim.  Isaacs v. Bailey Mining Co., 7 B.L.R. 1-62 (1984).

D. Interpretation which is silent regarding pneumoconiosis

Chest x-rays which are classified as less than 1/0 do not constitute affirmative evidence of
pneumoconiosis.  However, in some instances, a physician will not specifically indicate whether the
disease is present or not.  In Marra v. Consolidation Coal Co., 7 B.L.R. 1-216 (1984), a case arising
under Part 727, the Board held that, under some circumstances, it is proper for the administrative law
judge to infer that an interpretation, which does not mention the presence of pneumoconiosis, as
negative.  On the other hand, in Sacolick v. Rushton Mining Co., 6 B.L.R. 1-930 (1984), the Board
upheld invocation under § 727.203(a)(1) where one x-ray was interpreted as positive for the disease
and the remainder of the studies, which were interpreted for purposes of diagnosing cancer, included
no diagnosis of pneumoconiosis.  See also Billings v. Harlan #4 Coal Co., BRB No. 94-3721 BLA
(June 19, 1997)(en banc)(unpublished) (Board reiterated that “when an x-ray is not classified, and
makes no mention of pneumoconiosis, the administrative law judge has discretion to infer whether
or not the x-ray is negative for pneumoconiosis”).  

For a discussion of the effect of the amended regulations on silent x-ray interpretations dated
after January 19, 2001, see the discussion on quality standards in this Chapter, supra.

E. Film quality

If the quality of the film is not noted on the x-ray report, then it is assumed to be of
acceptable quality if the study is read.  Auxier v. Director, OWCP, 8 B.L.R. 1-109 (1985); Lambert
v. Itmann Coal Co., 6 B.L.R. 1-256 (1983).  However, if the film quality is “poor” or “unreadable,”
then the study may be given little weight.  Gober v. Reading Anthracite Co., 12 B.L.R. 1-67 (1988).

F. Physician's comment on x-ray report not relevant to finding
pneumoconiosis

In Cranor v. Peabody Coal Co., 22 B.L.R. 1-1 (Oct. 29, 1999) (en banc on recon.), the Board
held that it was proper for the administrative law judge to consider a physician's x-ray interpretation
“as positive for the existence of pneumoconiosis pursuant to Section 718.202(a)(1) without
considering the doctor's comment.”  In particular, the interpreting physician's comment that the
Category 1 pneumoconiosis found on the chest x-ray was not coal workers' pneumoconiosis did not
affect his diagnosis of the disease under § 718.202(a)(1), “but merely addresses the source of the
diagnosed pneumoconiosis.” 

For a discussion of the effect of the amended regulations on silent x-ray interpretations dated
after January 19, 2001, see the discussion on quality standards in this Chapter, supra.
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IV. Pulmonary function (ventilatory) studies
[ IV(D)(8) ]

A. Resolving height discrepancies

The fact-finder must resolve conflicting heights of the miner recorded on the ventilatory
study reports in the claim.  Protopappas v. Director, OWCP, 6 B.L.R. 1-221 (1983).  See also Toler
v. Eastern Assoc. Coal Co., 43 F.3d 109 (4th Cir. 1995) (the fact-finder erred in failing to resolve
height discrepancies in the record particularly where the discrepancies affected whether the tests
were qualifying).  It is prudent to review the file prior to the hearing to ascertain whether total
disability is at issue and, if so, whether the record contains discrepancies in the recorded height of
the miner.  If so, testimony may be elicited at the hearing or the parties may be required to stipulate
to the miner's height for purposes of weighing the ventilatory study evidence.

B. Qualifying test results

An administrative law judge may infer, in the absence of evidence to the contrary, that the
ventilatory results reported represent the best of three trials.  Braden v. Director, OWCP, 6 B.L.R.
1-1083 (1984).  

All ventilatory studies of record, both pre-bronchodilator and post-bronchodilator, must be
weighed.  Strako v. Ziegler Coal Co., 3 B.L.R. 1-136 (1981).  To be qualifying, the FEV1 as well
as the MVV or FVC values must equal or fall below the applicable table values.  Tischler v.
Director, OWCP, 6 B.L.R. 1-1086 (1984).  In addition, the results of a study cannot be “rounded off”
to render it qualifying.  Bolyard v. Peabody Coal Co., 6 B.L.R. 1-767 (1984); Sexton v. Peabody
Coal Co., 7 B.L.R. 1-411, 1-412 n. 2 (1984).

C. Determination of reliability or conformity

The fact-finder must determine the reliability of a study based upon its conformity to the
applicable quality standards, Robinette v. Director, OWCP, 9 B.L.R. 1-154 (1986), and must
consider medical opinions of record regarding reliability of a particular study.  Casella v. Kaiser
Steel Corp., 9 B.L.R. 1-131 (1986).

In assessing the reliability of a study, an administrative law judge may accord greater weight
to the opinion of a physician who reviewed the tracings.  Street v. Consolidation Coal Co., 7 B.L.R.
1-65 (1984).  However, the administrative law judge should not invalidate a study based upon the
opinion of a reviewing technician.  Bolyard v. Peabody Coal Co., 6 B.L.R. 1-767 (1984).  On the
other hand, more weight may be given to the observations of technicians who administered the
studies than to physicians who reviewed the tracings.  Revnack v. Director, OWCP, 7 B.L.R. 1-771
(1985).  Indeed, if the administrative law judge credits an consultant's opinion over one who actually
observed the test, a rationale must be provided.  Brinkley v. Peabody Coal Co., 14 B.L.R. 1-147
(1990).  Further, a consulting physician who merely places a checkmark in a box indicating “poor
or unacceptable technique,” without explanation, has not provided sufficient evidence to support his
or her rejection of the study.  Gabino v. Director, OWCP, 6 B.L.R. 1-134 (1983).  It is also noted
that, in Chester v. Hi-Top Coal Co., 22 B.L.R. 1-___ (2001), the Board held that the ALJ properly
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accorded no weight to a physician's “failure to fully identify the evidence he relied upon in reaching
his conclusions regarding the validity of (a) pulmonary function study.”

For pulmonary function studies conducted on or after January 19, 2001, see the discussion
regarding quality standards in this Chapter, supra.

1. Cooperation and comprehension

Little or no weight may be accorded to a ventilatory study where the miner exhibited “poor”
cooperation or comprehension.  Houchin v. Old Ben Coal Co., 6 B.L.R. 1-1141 (1984); Runco v.
Director, OWCP, 6 B.L.R. 1-945 (1984); Justice v. Jewell Ridge Coal Co., 3 B.L.R. 1-547 (1981).
If “fair” effort is noted on the study, however, the study may be conforming.  Laird v. Freeman
United Coal Co., 6 B.L.R. 1-883 (1984); Verdi v. Price River Coal Co., 6 B.L.R. 1-1067 (1984);
Whitaker v. Director, OWCP, 6 B.L.R. 1-983 (1984).  However, the Board concluded that a study
was nonconforming where “fair” effort was noted and the administering physician also noted that
the miner was “coughing” during the test.  Clay v. Director, OWCP, 7 B.L.R. 1-82 (1984).

It is also important to note that, in Crapp v. U.S. Steel Corp., 6 B.L.R. 1-476 (1983), the
Board held that a non-conforming pulmonary function study may be entitled to probative value
where the results exceed the table values, i.e., the test is non-qualifying.  In particular, the Board
noted that the non-qualifying study was not accompanied by statements of the miner's cooperation
and comprehension, thus rendering it non-conforming.  However, it stated the following:

[T]he lack of these statements does not lessen the reliability of the study.  Despite any
deficiency in cooperation and comprehension, the demonstrated ventilatory capacity
was still above the table values.  Had the claimant understood or cooperated more
fully, the test results could only have been higher.

. . .
It should be noted, however, that the only non-conforming pulmonary function tests
that may be considered on invocation are those with non-qualifying results and that
are non-conforming only due to a lack of statements of cooperation and/or
comprehension.

Id. at 1-479 (emphasis in original).

2. Requirement of three tracings

Because tracings are used to determine the reliability of a ventilatory study, a study which
is not accompanied by three tracings may be discredited.  Estes v. Director, OWCP, 7 B.L.R. 1-414
(1984).  If a study is accompanied by three tracings, then the administrative law judge may presume
that the study conforms unless the party challenging conformance submits a medical opinion in
support thereof.  Inman v. Peabody Coal Co., 6 B.L.R. 1-1249 (1984).
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3. Testing conducted during hospitalization

In Jeffries v. Director, OWCP, 6 B.L.R. 1-1013 (1984), the Board held as follows regarding
probative value of blood gas and ventilatory studies conducted during the miner's hospitalization for
a heart attack:

The Director contends that, because the studies were performed during claimant's
hospitalization for a heart attack, they are unreliable and cannot support invocation.
Although this argument is very appealing, we decline to accept it in this case.  While
the studies may have been affected by claimant's heart attack, and may, therefore,
actually be unreliable, without qualified medical testimony to that effect, neither the
Board nor the administrative law judge has the requisite medical expertise to make
that judgment.  The Director has produced no such evidence.

Id. at 1-1014.  It is noted that, in the comments to the amended regulations, the Department stated
that “there was no need to add an exemption from the quality standards for hospitalization and
treatment records because § 718.101 is clear that it applies quality standards only to evidence
developed in connection with a claim for black lung benefits.”  Regulations Implementing the
Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,927 (Dec. 20, 2000).

V. Blood gas studies

All blood gas study evidence of record must be weighed.  Sturnick v. Consolidation Coal Co.,
2 B.L.R. 1-972 (1980).  This includes testing conducted before and after exercise and an
administrative law judge must provide a rationale for according greater probative value to the results
of one study over those of another.  Coen v. Director, OWCP, 7 B.L.R. 1-30 (1984); Lesser v. C.F.
& I. Steel Corp., 3 B.L.R. 1-63 (1981). 

A. Qualifying test results

Blood gas tables at Appendix C of Part 718 do not permit “rounding up” or “rounding down”
of PCO2 or PO2 values to determine whether the test is qualifying; rather, each value must be “equal
to or less than” the applicable table value.  Tucker v. Director, OWCP, 10 B.L.R. 1-35 (1987).

B. Determination of reliability or conformity  

The following list contains a few of the principles which may be utilized in assigning
probative value to the blood gas studies of record:7

1. Validation by medical opinion

In order to render a blood gas study unreliable, the party must submit a medical opinion that
a condition suffered by the miner, or circumstances surrounding the testing, affected the results of
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the study and, therefore, rendered it unreliable.  Vivian v. Director, OWCP, 7 B.L.R. 1-360 (1984)
(miner suffered from several blood diseases); Cardwell v. Circle B Coal Co., 6 B.L.R. 1-788 (1984)
(miner was intoxicated).  Similarly, in Big Horn Coal Co. v. Director, OWCP [Alley], 897 F.2d 1045
(10th Cir. 1990) and Twin Pines Coal Co. v. U.S. DOL, 854 F.2d 1212 (10th Cir. 1988), the court
held that the administrative law judge must consider a physician's report which addresses the
reliability and probative value of testing wherein he or she attributes qualifying results to non-
respiratory factors such as age, altitude, or obesity. 

In Milburn Colliery Co. v. Director, OWCP [Hicks], 138 F.3d 524 (4th Cir. 1998), the court
reviewed the blood gas study of evidence and found that “[o]ut of a total of nine tests, the five initial
tests produced qualifying results, and the four later tests did not.”  The court concluded that it was
error for the administrative law judge to credit an earlier qualifying study solely on the grounds that
it was “validated” by a Department of Labor physician.  Specifically, the court stated that the
physician “merely checked a box verifying that the test was technically acceptable” and “provided
no reasons for his opinion” such that “his validation lent little additional persuasive authority to (the
earlier study).”  In addition, the court concluded that the administrative law judge “failed to consider
. . . testimony that obesity could affect the blood gas studies, causing the studies to be more likely
to qualify; nor did the ALJ address the potential effect of (Claimant's) heart disease and intervening
coronary artery surgery on the tests.”

2. Test conducted during hospitalization

a. Prior to applicability of December 2000 regulations

In Jeffries v. Director, OWCP, 6 B.L.R. 1-1013 (1984), the Board held as follows regarding
probative value of blood gas and ventilatory studies conducted during the miner's hospitalization for
a heart attack:

The Director contends that, because the studies were performed during claimant's
hospitalization for a heart attack, they are unreliable and cannot support invocation.
Although this argument is very appealing, we decline to accept it in this case.  While
the studies may have been affected by claimant's heart attack, and may, therefore,
actually be unreliable, without qualified medical testimony to that effect, neither the
Board nor the administrative law judge has the requisite medical expertise to make
that judgment.  The Director has produced no such evidence.

Id. at 1-1014.  But see Hess v. Director, OWCP, 21 B.L.R. 1-141 (1998) ( it was proper for the
administrative law judge to question the reliability of a blood gas study where a physician stated that
it was taken while Claimant was in the hospital and “'may not be representative of [claimant's] true
lung function'”).

b. After applicability of December 2000 regulations

At 20 C.F.R. § 718.105(d), the amended regulations provide the following with regard to
blood gas studies conducted during a miner's hospitalization:



8  For medical reports generated on or after January 19, 2001, the amended regulations provide that such reports
must be in “substantial compliance” with certain quality standards.  See the discussion of quality standards in this
Chapter, supra.
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If one or more blood-gas studies producing results which meet the appropriate table
in Appendix C is administered during a hospitalization which ends in the miner's
death, then any such study must be accompanied by a physician's report establishing
that the test results were produced by a chronic respiratory or pulmonary condition.
Failure to produce such a report will prevent reliance on the blood-gas study as
evidence that the miner was totally disabled at death.

20 C.F.R. § 718.105(d) (Dec. 20, 2000).

VI. Medical reports
[ IV(D)(4) ]

There are several basic principles of weighing evidence which are relevant to medical reports
and opinions.8

A. Well-documented, well-reasoned opinion defined

A “documented” opinion is one that sets forth the clinical findings, observations, facts, and
other data upon which the physician based the diagnosis.  Fields v. Island Creek Coal Co., 10 B.L.R.
1-19 (1987).  An opinion may be adequately documented if it is based on items such as a physical
examination, symptoms, and the patient's work and social histories.  Hoffman v. B&G Construction
Co., 8 B.L.R. 1-65 (1985); Hess v. Clinchfield Coal Co., 7 B.L.R. 1-295 (1984); Justus v. Director,
OWCP, 6 B.L.R. 1-1127 (1984).  Indeed, a treating physician's opinion based only upon a positive
x-ray interpretation and claimant's symptomatology was deemed sufficiently documented.  Adamson
v. Director, OWCP, 7 B.L.R. 1-229 (1984).

A “reasoned” opinion is one in which the administrative law judge finds the underlying
documentation and data adequate to support the physician's conclusions.  Fields, supra.  Indeed,
whether a medical report is sufficiently documented and reasoned is for the judge as the finder-of-
fact to decide.  Clark v. Karst-Robbins Coal Co., 12 B.L.R. 1-149 (1989)(en banc).

B. Undocumented and unreasoned opinion of little or no probative
value

An unreasoned or undocumented opinion may be given little or no weight.  Clark v. Karst-
Robbins Coal Co., 12 B.L.R. 1-149 (1989)(en banc).  See also Mabe v. Bishop Coal Co., 9 B.L.R.
1-67 (1986) (a report which is internally inconsistent and inadequately reasoned may be entitled to
little probative value).  However, it is noteworthy that, in Drummond Coal Co. v. Freeman, 17 F.3d
361 (11th Cir. 1994), the Eleventh Circuit held that an administrative law judge “need not . . . find
that a medical opinion is either wholly reliable or wholly unreliable”; rather, the opinion may be
divided into the relevant issues of entitlement to determine whether it is reasoned and documented
with regard to any particular issue.  However, in applying this holding to cases arising under Part
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727, the court held that “when the weight of evidence in one of the medical evidence categories
invokes the presumption, then the same evidence cannot be considered during rebuttal to challenge
the existence of the fact proved, but it may be considered if relevant to rebut one of the presumed
elements of a valid claim for benefits.”

An unsupported medical conclusion is not a reasoned diagnosis.  Fuller v. Gibraltar Corp.,
6 B.L.R. 1-1292 (1984).  See also Phillips v. Director, OWCP, 768 F.2d 982 (8th Cir. 1985); Smith
v. Eastern Coal Co., 6 B.L.R. 1-1130 (1984); Duke v. Director, OWCP, 6 B.L.R. 1-673 (1983) (a
report is properly discredited where the physician does not explain how underlying documentation
supports his or her diagnosis); Waxman v. Pittsburgh & Midway Coal Co., 4 B.L.R. 1-601 (1982).

A physician's report may be rejected where the basis for the physician's opinion cannot be
determined.  Cosaltar v. Mathies Coal Co., 6 B.L.R. 1-1182 (1984).

A medical opinion based upon generalities, rather than specifically focusing upon the miner's
condition, may be rejected.  Knizer v. Bethlehem Mines Corp., 8 B.L.R. 1-5 (1985).

A report which is seriously flawed may be discredited.  Goss v. Eastern Assoc. Coal Corp.,
7 B.L.R. 1-400 (1984).  As an example, an administrative law judge properly discredited a
physician's opinion as undocumented where it was based only upon the claimant's work history,
subjective complaints, and an unreliable blood gas study.  Mahan v. Kerr-McGee, 7 B.L.R. 1-159
(1984).

C. Physicians' qualifications

The qualifications of the physicians are relevant in assessing the respective probative values
to which their opinions are entitled.  Burns v. Director, OWCP, 7 B.L.R. 1-597 (1984).

1. Treating or examining physician

a. Prior to applicability of December 2000 regulations

More weight may be accorded to the conclusions of a treating physician as he or she is more
likely to be familiar with the miner's condition than a physician who examines him episodically.
Onderko v. Director, OWCP, 14 B.L.R. 1-2 (1989).  However, in Collins v. J & L Steel (LTV Steel),
21 B.L.R. 1-182 (1999), the Board held that it was error for the administrative law judge to give
greater weight to a treating physician's opinion without addressing its “flaws,” i.e., whether the
doctor's failure to discuss the miner's lung cancer and heavy smoking history rendered his report less
probative.

The Fourth Circuit noted the importance of conducting multiple examinations over time in
Adkins v. Director, OWCP, 958 F.2d 49 (4th Cir. 1992) stating that “a comparison of medical reports
and tests over a long period of time may conceivably provide a physician with a better perspective
than the pioneer physician.”  In Grigg v. Director, OWCP, 28 F.3d 416 (1994), the court further held
that, although the claimant's treating physician was “not as highly qualified as the other physicians
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whose opinions appear in this record, his status as the treating physician entitles his opinion to great,
though not necessarily dispositive, weight.”

An administrative law judge “is not required to accord greater weight to the opinion of a
physician based solely on his status as claimant's treating physician.  Rather, this is one factor which
may be taken into consideration . . ..”  Tedesco v. Director, OWCP, 18 B.L.R. 1-103 (1994).  Other
factors to be considered include whether the report is well-reasoned and well-documented. 
McClendon v. Drummond Coal Co., 12 B.L.R. 2-108 (11th Cir. 1988) (a well-reasoned, well-
documented treating physician's report may be given greater weight); Amax Coal Co. v. Franklin,
957 F.2d 355 (7th Cir. 1992) (a treating physician's report which is not well-reasoned or well-
documented should not be given greater weight); Amax Coal Co. v. Beasley, 957 F.2d 324 (7th Cir.
1992).  Similarly, in Lango v. Director, OWCP, 104 F.3d 573 (3d Cir. 1997), the court held that a
treating physician's opinion may be accorded greater weight than the opinions of other physicians
of record but “the ALJ may permissibly require the treating physician to provide more than a
conclusory statement before finding that pneumoconiosis contributed to the miner's death.”  

Moreover, the length of time in which the physician has treated the miner is relevant to the
weight given the physician's opinion.  Revnack v. Director, OWCP, 7 B.L.R. 1-771 (1985).  It is
logical that a physician who recently began “treating” the miner will not necessarily have a more
thorough understanding of the miner's condition than other examining physicians of record.  Gomola
v. Manor Mining & Contracting Corp., 2 B.L.R. 1-130, 1-135 (1979) (the length of time a particular
physician treats a claimant is a valid factor to be considered in the weighing process).

It is noted, however, that the Seventh Circuit has held that a treating physician may not be
entitled to greater weight because of his or her status.  In Peabody Coal Co. v. McCandless, 255 F.3d
465 (7th Cir. 2001)9, the circuit court found that it was “irrational” to accord greater weight to the
opinion of a treating physician, who may not be a specialist.  The court stated:

Treating physicians often succumb to the temptation to accommodate their patients
(and their survivors) at the expense of third parties such as insurers, which implies
attaching a discount rather than a preference to their views.

b. After applicability of December 2000 regulations

At 20 C.F.R. § 718.104(d) (Dec. 20, 2000), the amended regulations require that a treating
physician's opinion be considered and state the following:

(d) Treating physician.  In weighing the medical evidence of record relevant to
whether the miner suffers, or suffered, from pneumoconiosis, whether the
pneumoconiosis arose out of coal mine employment, and whether the miner is, or
was, totally disabled by pneumoconiosis or died due to pneumoconiosis, the
adjudication officer must give consideration to the relationship between the miner
and any treating physician whose report is admitted into the record.  Specifically, the
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adjudication officer shall take into consideration the following factors in weighing
the opinion of the miner's treating physician:

(1) Nature of relationship.  The opinion of a physician who has
treated the miner for respiratory or pulmonary conditions is entitled
to more weight than a physician who has treated the miner for non-
respiratory conditions;
(2) Duration of relationship.  The length of the treatment relationship
demonstrates whether the physician has observed the miner long
enough to obtain a superior understanding of his or her condition;
(3) Frequency of treatment.  The frequency of physician-patient visits
demonstrates whether the physician has observed the miner often
enough to obtain a superior understanding of his or her condition;
(4) Extent of treatment.  The types of testing and examinations
conducted during the treatment relationship demonstrate whether the
physician has obtained superior and relevant information concerning
the miner's condition;
(5) In the absence of contrary probative evidence, the adjudication
officer shall accept the statement of a physician with regard to the
factors listed in paragraphs (d)(1) through (4) of this section.  In
appropriate cases, the relationship between the miner and his treating
physician may constitute substantial evidence in support of the
adjudication officer's decision to give that physician's opinion
controlling weight, provided that the weight given to the opinion of
a miner's treating physician shall also be based on the credibility of
the physician's opinion in light of its reasoning and documentation,
other relevant evidence and the record as a whole.

In its comments to the amended regulations, the Department states the following:

The Department emphasizes that the 'treating physician' rule guides the adjudicator
in determining whether the physician's doctor-patient relationship warrants special
consideration of the doctor's conclusions.  The rule does not require the adjudicator
to defer to those conclusions regardless of the other evidence in the record.  The
adjudicator must have the latitude to determine which, among the conflicting
opinions, presents the most comprehensive and credible assessment of the miner's
pulmonary health.  For the same reasons, the Department does not consider
subsection (d) to be an evidentiary presumption which shifts the burden of production
or persuasion to the party opposing entitlement upon the submission of an opinion
from the miner's treating physician.  Accordingly, the Department declines to
eliminate the requirement in subsection (d)(5) that a treating physician's opinion must
be considered in light of all relevant evidence in the record.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,334 (Dec. 20, 2000).



3.27Rev. August 2001

In the preamble to the final rules, the Department notes that the new treating physician
regulation does not apply retroactively:  

None of these changes, however, apply retroactively.  Section 718.101(b) provides
that the 'standards for the administration of clinical tests and examinations' will
govern all evidence developed in connection with benefits claims after the effective
date of the final rule.  Section 718.104 contains the quality standards for any '[r]eport
of physical examinations,' including reports prepared by the miner's treating
physician.  Physicians' medical reports are expressly included in the terms of §
718.101(b).  Consequently, the changes to § 718.104 apply only to evidence
developed after the effective date of the final rule.  With respect to treating
physicians' opinions developed and submitted before the effective date of the final
rule, the judicial precedent summarized in the Department's initial notice of proposed
rulemaking continues to apply.  See 62 Fed. Reg. 3342 (Jan. 22, 1997).  These
decisions recognize that special weight may be afforded the opinion of a miner's
treating physician based on the physician's opportunity to observe the miner over a
period of time.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,334 (Dec. 20, 2000).  District Judge Emmet G. Sullivan likewise held that the treating physician
regulation does not apply retroactively in Nat'l. Mining Ass'n., et al v. Chao, Civil Action No. 00-
3086 (D. D.C. 2001).

2. Non-examining or consultative physician

In earlier case law, the Board held that an administrative law judge may accord less weight
to a consulting or non-examining physician's opinion on grounds that he or she does not have first-
hand knowledge of the miner's condition.  Bogan v. Consolidation Coal Co., 6 B.L.R. 1-1000
(1984).  See also Cole v. East Kentucky Collieries, 20 B.L.R. 1-51 (1996) (the administrative law
judge acted within his discretion in according less weight to the opinions of the non-examining
physicians; he gave their opinions less weight, but did not completely discredit them).  However,
with regard to rebuttal under Part 727, the opinion of such a physician is relevant.  Szafraniec v.
Director, OWCP, 7 B.L.R. 1-397 (1984).  

A non-examining physician's opinion may constitute substantial evidence if it is corroborated
by the opinion of an examining physician or by the evidence considered as a whole.  Newland v.
Consolidation Coal Co., 6 B.L.R. 1-1286 (1984); Easthom v. Consolidiation Coal Co., 7 B.L.R. 1-
582 (1984).  Indeed, in Collins v. J & L Steel (LTV Steel), 21 B.L.R. 1-182 (1999), the Board cited
to the Fourth Circuit's decision in Sterling Smokeless Coal Co. v. Akers, 121 F.3d 438 (4th Cir. 1997)
and held that it was error for the administrative law judge to discredit a physician's opinion solely
because he was a “non-examining physician.”  Also, in Chester v. Hi-Top Coal Co., 22 B.L.R. 1-___
(2001), the Board cited to Millburn Colliery Co. v. Hicks, 138 F.3d 524 (4th Cir. 1998) to hold that
an administrative law judge may not discredit a medical opinion solely because the physician did not
examine the claimant.  But see Sewell Coal Co. v. O'Dell, Case No. 00-2253 (4th Cir. July 26, 2001)
(unpub.) (citing to Sterling Smokeless Coal Co. v. Akers, 131 F.3d 438, 440 (4th Cir. 1997) to hold
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that opinions of examining physicians, although not necessarily dispositive, deserve special
consideration”).

3. Criminal conviction of the physician

In Boyd v. Clinchfield Coal Co., 46 F.3d 1122, 1995 WL 10226 (4th Cir. 1995) (table), the
Fourth Circuit held that it was proper for the administrative law judge to take judicial notice of Dr.
Vinod Modi's criminal conviction.  Moreover, citing to Adams v. Canada Coal Co., Case No. 91-
3706 (6th Cir. July 13, 1992)(unpublished) (the administrative law judge “was obviously justified”
in not crediting the testimony of Dr. Modi because of his conviction), the court upheld the
administrative law judge's decision to accord no weight to Dr. Modi's medical opinion in light of his
conviction for tax evasion.

D. Equivocal or vague conclusions

An opinion may be given little weight if it is equivocal or vague.  Island Creek Coal Co. v.
Holdman, 202 F.3d 873 (6th Cir. 2000) (a physician, who concluded that simple pneumoconiosis
“probably” would not disrupt a miner's pulmonary function, was equivocal and insufficient to “rule
out” causal nexus as required by 20 C.F.R. § 727.203(b)(3));  Griffith v. Director, OWCP, 49 F.3d
184 (6th Cir. 1995) (treating physician's opinion entitled to little weight where he concluded that the
miner “probably had black lung disease);  Justice v. Island Creek Coal Co., 11 B.L.R. 1-91 (1988)
(an equivocal opinion regarding etiology may be given less weight); Parsons v. Black Diamond Coal
Co., 7 B.L.R. 1-236 (1984) (equivocal regarding disability). 

In addition, an opinion of the inadvisability of returning to coal mine employment because
of pneumoconiosis is not the equivalent of a finding of total disability.  Zimmerman v. Director,
OWCP, 871 F.2d 564, 567 (6th Cir. 1989); Taylor v. Evans & Gambrel Co., 12 B.L.R. 1-83 (1988);
Justice v. Island Creek Coal Co., 11 B.L.R. 1-91 (1988); Bentley v. Director, OWCP, 7 B.L.R. 1-612
(1984); Brusetto v. Kaiser Steel Corp., 7 B.L.R. 1-422 (1984).

E. Silent opinion

A physician's report, which is silent as to a particular issue, is not probative of that issue.
However, the report should not be discredited as a whole on this basis as he or she may provide
documented and reasoned opinions relevant to the resolution of other entitlement issues in the claim.
For example, in Island Creek Coal Co. v. Compton, 211 F.3d 203 (4th Cir. 2000), the administrative
law judge concluded that the miner did not establish pneumoconiosis through chest x-ray evidence
under § 718.202(a)(1), but he did find pneumoconiosis established via medical opinion evidence at
§ 718.202(a)(4).  The Fourth Circuit held that it was proper for the administrative law judge to
accord less weight to the opinions of physicians who did not consider pneumoconiosis as a possible
cause of the miner's total disability where the administrative law judge found that pneumoconiosis
was established on the record.

In Billings v. Harlan #4 Coal Co., BRB No. 94-3721 BLA (June 19, 1997) (en
banc)(unpublished), the Board stated the following:
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Contrary to employer's argument, the issues of total disability and causation are
independent; therefore, the administrative law judge was not required to reject Dr.
Baker's August 23, 1991 opinion on causation simply because the doctor did not
consider claimant's respiratory impairment at that time to be totally disabling.

In Osborne v. Clinchfield Coal Co., BRB No. 96-1523 BLA (Apr. 30, 1998) (en banc on
recon.)(unpub.), the Board held that it was proper for the administrative law judge to accord less
weight to physicians' opinions which found that pneumoconiosis did not contribute to the miner's
disability on grounds that the physicians did not diagnose pneumoconiosis.

F. Internally inconsistent reports

A report may be given little weight where it is internally inconsistent and inadequately
reasoned.  Mabe v. Bishop Coal Co., 9 B.L.R. 1-67 (1986).  See also Cranor v. Peabody Coal Co.,
22 B.L.R. 1-1 (1999) (en banc on recon.) (the Board concluded that it was proper for the
administrative law judge to give less weight to the report of Dr. Fino because his opinion was based
upon a CT-scan which was not in the record and he did not have the benefit of reviewing the two
most recent qualifying pulmonary function studies).  

Further, it is proper to accord little probative value to a physician's opinion which is
inconsistent with his or her earlier report or testimony.  Hopton v. U.S. Steel Corp., 7 B.L.R. 1-12
(1984) (a failure to explain inconsistencies between  two reports which were eight months apart
rendered the physician's conclusions of little probative value); Surma v. Rochester & Pittsburgh Coal
Co., 6 B.L.R. 1-799 (1984) (physician's report discredited where he found total disability in a earlier
report and then, without explanation, found no total disability in a report issued five years later).  See
also Brazzale v. Director, OWCP, 803 F.2d 934 (8th Cir. 1986) (a physician's opinion may be found
unreasoned given inconsistencies in the physician's testimony and other conflicting opinions of
record).

G. Better supported by objective medical data

Although a report cannot be discredited simply because a physician did not consider all
medical data of record, it is proper to accord greater weight to an opinion which is better supported
by the objective medical data of record, i.e., x-ray, blood gas, and ventilatory studies.  Minnich v.
Pagnotti Enterprises, Inc., 9 B.L.R. 1-89, 1-90 n. 1 (1986); Wetzel v. Director, OWCP, 8 B.L.R. 1-
139 (1985).  In Church v. Eastern Assoc. Coal Corp., 20 B.L.R. 1-8 (1996), the Board held that it
was proper to accord greater weight to a medical report “on the grounds that the doctor specifically
identified the studies upon which he relied and the conclusion he reached was consistent with the
underlying objective evidence of record.”  It is noted that the Board rejected Employer's argument
that a administrative law judge is compelled to discredit a physician's opinion that the miner suffered
from pneumoconiosis where the physician based his findings, in part, upon x-ray evidence which the
administrative law judge ultimately concluded did not support a finding of the disease.  In so
holding, the Board noted that the physician also based his finding upon observations gathered during
the time he physically examined Claimant.
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In Island Creek Coal Co. v. Compton, 211 F.3d 203 (4th Cir. 2000), the administrative law
judge concluded that the miner did not establish pneumoconiosis through chest x-ray evidence under
§ 718.202(a)(1), but he did find pneumoconiosis established via medical opinion evidence at
§ 718.202(a)(4).  The Fourth Circuit held that the administrative law judge erred in crediting a
physician's opinion finding pneumoconiosis where that opinion was based solely upon a positive
interpretation of an x-ray study when the administrative law judge found the x-ray evidence of record
did not establish pneumoconiosis.  On the other hand, the circuit court held that the administrative
law judge properly credited another physician's report which was based upon the miner's medical
history, a physical examination, and a pulmonary function test.  The court concluded that an
administrative law judge “may choose to discredit an opinion that lacks a thorough explanation, but
is not legally compelled to do so.”  In particular, the court held that a physician's opinion was
reasoned and sufficiently documented even though the physician did not explain his conclusion that
Claimant's disease was partially caused by exposure to coal dust. 

In Church v. Eastern Assoc. Coal Corp., 21 B.L.R. 1-51 (1997), rev'g in part and aff'g in
part on recon., 20 B.L.R. 1-8 (1996), the Board reaffirmed its earlier holding that the administrative
law judge properly analyzed the medical evidence under § 718.202(a)(4) in crediting physicians'
opinions which were supported by underlying objective studies.  Moreover, the Board reiterated that
“an administrative law judge may not discredit an opinion solely on the ground that it is based, in
part, upon an x-ray reading which is at odds with the administrative law judge's finding with respect
to the x-ray evidence of record.”

H. Reliance upon nonqualifying or nonconforming testing

It is error to discredit a physician's report solely because of his or her reliance upon
nonqualifying testing where the physician also relied upon a physical examination, work and medical
histories, and symptomatology of the miner.  Baize v. Director, OWCP, 6 B.L.R. 1-730 (1984); Wike
v. Bethlehem Mines Corp., 7 B.L.R. 1-593 (1984); Coen v. Director, OWCP, 7 B.L.R. 1-30 (1984);
Sabett v. Director, OWCP, 7 B.L.R. 1-299 (1984).  See also Cornett v. Benham Coal, Inc., 227 F.3d
569 (6th Cir. 2000) (it “is clearly an inappropriate reason to reject a physician's opinion” which is
based upon non-qualifying pulmonary function study values “as the regulations explicitly provide
(that) a doctor can make a reasoned medical judgment that a miner is totally disabled even 'where
pulmonary function tests and/or blood-gas studies are medically contraindicated.'  20 C.F.R.
§ 718.204(c)(4)”); Arnold v. Peabody Coal Co., 41 F.3d 1203 (7th Cir. 1994) (it was improper for
the administrative law judge to discredit a physician's finding of total disability where the miner's
ventilatory and blood gas studies produced non-qualifying results but the physician relied upon the
miner's medical history and “significant physical symptoms and limitations”).   

On the other hand, in Jonida Trucking, Inc. v. Hunt, 124 F.3d 739 (6th Cir. 1997), the Sixth
Circuit concluded that the administrative law judge properly weighed medical evidence in finding
that the miner was totally disabled and noted the following:

Although DelVecchio and Garson relied on pulmonary tests exhibiting levels of
impairment below that required to establish total disability under section
718.204(c)(1), these tests did demonstrate some impairment and can form a basis,
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along with other evidence, for a reasoned medical decision establishing total
disability under Section 718.204(c)(1).

The Board, in Arnoni v. Director, OWCP, 6 B.L.R. 1-423 (1983), held that an administrative
law judge properly discredited a physician's opinion which was based upon an x-ray study later
interpreted as negative for existence of the disease by a B-reader and a ventilatory study which was
later found nonconforming.  However, in Winters v. Director, OWCP, 6 B.L.R. 1-877 (1984), the
Board held that it was improper to discredit a physician's opinion merely because the underlying x-
ray and pulmonary function studies are determined to be outweighed by other studies of record.  See
also Fitch v. Director, OWCP, 9 B.L.R. 1-45, 1-47 n. 2 (1986) (physician's report may not  be
discredited as undocumented and unreasoned only on grounds that it was based upon an x-ray
interpretation which was outweighed by the other interpretations of record).  In Church v. Eastern
Assoc. Coal Corp., 20 B.L.R. 1-8 (1996), the Board rejected Employer's argument that an
administrative law judge is compelled to discredit a physician's opinion that the miner suffered from
pneumoconiosis where the physician based his findings, in part, upon x-ray evidence which the
administrative law judge ultimately concluded did not support a finding of the disease.  In so
holding, the Board noted that the physician also based his finding upon observations gathered during
the time he physically examined Claimant.  It is noteworthy that, under Part 727, the Sixth Circuit
holds that, in assessing the probative value of a physician's opinion, the administrative law judge
should consider any contrary test results or diagnoses in the record in reaching a decision regarding
whether the presumption applies.  Rowe v. Director, OWCP, 710 F.2d 251 (6th Cir. 1983). 

I. Extensive medical data versus limited data

In Church v. Eastern Assoc. Coal Corp., 20 B.L.R. 1-8 (1996), the Board held that it was
proper to accord greater weight to a medical report “on the grounds that the doctor specifically
identified the studies upon which he relied and the conclusion he reached was consistent with the
underlying objective evidence of record.”  Moreover, the administrative law judge correctly assigned
greater weight to a treating physician's opinion whose diagnosis was based upon “'extensive medical
information gathered over a period of many years.'” As a result, the Board rejected Employer's
argument that an administrative law judge is compelled to discredit a physician's opinion that the
miner suffered from pneumoconiosis where the physician based his findings, in part, upon x-ray
evidence which the administrative law judge ultimately concluded did not support a finding of the
disease.  In so holding, the Board noted that the physician also based his finding upon observations
gathered during the time he physically examined Claimant.

Greater weight may be accorded that opinion which is supported by more extensive
documentation over the opinion which is supported by limited medical data.  Sabett v. Director,
OWCP, 7 B.L.R. 1-229 (1984).  An opinion may be given less weight where the physician did not
have a complete picture of the miner's condition.  Stark v. Director, OWCP, 9 B.L.R. 1-36 (1986).

J. Physical limitations contained in medical report

The Board, in Scott v. Mason Coal Co., 14 B.L.R. 1-37 (1990)(en banc) and McMath v.
Director, OWCP, 12 B.L.R. 1-6 (1988), held that it is for the fact-finder to determine whether
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statements made in a physician's report constitute his or her assessment of physical limitations which
must be compared to the exertional requirements of the claimant's last coal mine employment, or
whether they are merely a narrative of the miner's assertions which are insufficient to demonstrate
total disability.  See also Parsons v. Director, OWCP, 6 B.L.R. 1-273, 1-276 and 1-277 (1983). 

In DeFelice v. Consolidation Coal Co., 5 B.L.R. 1-275 (1982), the administrative law judge
relied on a physician's opinion to invoke the presumption which set forth a medical assessment of
the claimant's abilities to walk, climb, lift, and carry.  The Board held that on the basis of these
exertional limits, it was proper for an administrative law judge to conclude that the claimant's
physical abilities were severely limited and would effectively rule out all types of work.  This case
is distinguishable from those Board decisions which have held that a narrative of symptoms in the
“Medical Assessment” section of the Department of Labor examination form or elsewhere is not the
equivalent of a diagnosis of total disability.  Heaton v. Director, OWCP, 6 B.L.R. 1-2222 (1984);
Parsons v. Director, OWCP, 6 B.L.R. 1-212 (1983).  Similarly, a physician's opinion that a
claimant's respiratory or pulmonary disease prevents him from engaging in gainful activity because
of one block dyspnea does not establish that the claimant is totally disabled.  Parino v. Old Ben Coal
Co., 6 B.L.R. 1-104 (1983).

The Third, Fourth, and Eleventh Circuit Courts have held that an administrative law  judge
cannot conclude, without specific evidence in support thereof,  that notations in a physician's report
of limitations as to walking, climbing, carrying, and lifting, constitute a mere recitation of a miner's
subjective complaints as opposed to an assessment of the physician.  Scott v. Mason Coal Co., 60
F.3d 1138 (4th Cir. 1995); Kowalchick v. Director, OWCP, 893 F.2d 615, 623 (3d Cir. 1990);
Jordan v. Benefits Review Bd., 876 F.2d 1455, 1460 (11th Cir. 1989).

K. Death certificates

A death certificate, in and of itself, is an unreliable report of the miner's condition and it is
error for an administrative law judge to accept conclusions contained in such a certificate where the
record provides no indication that the individual signing the death certificate possessed any relevant
qualifications or personal knowledge of the miner from which to assess the cause of death.  Smith
v. Camco Mining, Inc., 13 B.L.R. 1-17 (1989); Addison v. Director, OWCP, 11 B.L.R. 1-68 (1988).

Similarly, in Lango v. Director, OWCP, 104 F.3d 573 (3d Cir. 1997), the court adopted the
Eighth Circuit's holding in Risher v. Office of Workers' Compensation Programs, 940 F.2d 327, 331
(8th Cir. 1991), to state that “the mere fact that a death certificate refers to pneumoconiosis cannot
be viewed as a reasoned medical finding, particularly if no autopsy has been performed.”  See also
Bill Branch Coal Co. v. Sparks, 213 F.3d 186 (4th Cir. 2000) (a death certificate stating that
pneumoconiosis contributed to the miner's death, without some further explanation, is insufficient).

However, the Board has held that a physician's opinion expressed on a death certificate in
addition to his testimony is sufficient to establish the cause of the miner's death.  Dillon v. Peabody
Coal Co., 11 B.L.R. 1-113 (1988).
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L. Determinations by other agencies

A general disability determination by the Social Security Administration is not binding on
the Department of Labor with regard to a claim filed under Part C, but the determination may be
used as some evidence of disability or rejected as irrelevant at the discretion of the fact-finder.  The
only exception to this rule is a final determination where the miner is found totally disabled under
§ 223 of the Social Security Act, 42 U.S.C. § 423, as the result of coal workers' pneumoconiosis.
20 C.F.R. § 410.470; Tackett v. Director, OWCP, 7 B.L.R. 1-703 (1985); Reightnouer v. Director,
OWCP, 2 B.L.R. 1-334 (1979).

Likewise, a state or other agency determination may be relevant, but is not binding upon the
administrative law judge.  Schegan v. Waste Management & Processors, Inc., 18 B.L.R. 1-41 (1994);
Miles v. Central Appalachian Coal Co., 7 B.L.R. 1-744 (1985); Stanley v. Eastern Associated Coal
Corp., 6 B.L.R. 1-1157 (1984) (opinion by the West Virginia Occupational Pneumoconiosis Board
of a “15% pulmonary functional impairment” is relevant to disability but not binding).

M. Medical literature and studies 

In LaBelle Processing Co. v. Swarrow, 72 F.3d 308 (3d Cir. 1996), the court rejected
Employer's reliance on the Surgeon General's Report in support of a finding that coal workers'
pneumoconiosis does not progress in the absence of continued exposure.  While the Third Circuit
noted that the report states that “'[s]imple (coal workers' pneumoconiosis) does not progress in the
absence of further exposure,'” it concluded that the report “addressed only the progressive nature of
clinical pneumoconiosis.”  In this vein, the court stated that the legal definition of pneumoconiosis
is broader and includes chronic pulmonary diseases such as chronic bronchitis.  With regard to
chronic bronchitis, the court found “[s]ignificantly, the Surgeon General's Report discusses chronic
bronchitis caused by coal dust exposure but at no point suggests that industrial chronic bronchitis
cannot progress in the absence of continuing dust exposure.”  See also Peabody Coal Co. v. Spese,
117 F.3d 1001 (7th Cir. 1997) (the Seventh Circuit accepted the Benefits Review Board's rejection
of the Surgeon General's report as supportive of the proposition that coal workers' pneumoconiosis
does not progress in the absence of continued exposure).  

VII. Autopsy reports
[ IV(D)(7) ]

Autopsy evidence is the most reliable evidence of the existence of pneumoconiosis.  Terlip
v. Director, OWCP, 8 B.L.R. 1-363 (1985).  See also Peabody Coal Co. v. McCandless, 255 F.3d
465 (7th Cir. 2001).

A. Principles of weighing autopsy evidence

1. Performing the autopsy versus review of the slides

Greater weight may be accorded to a physician who performs the autopsy over one who
reviews the autopsy slides. Similia v. Bethlehem Mines Corp., 7 B.L.R.1-535 (1984); Cantrell v. U.S.
Steel Corp., 6 B.L.R. 1-1003 (1984).  See also Peabody Coal Co. v. Shonk, 906 F.2d 264, 269 (7th



10  It is noted that the Seventh Circuit does not mention the amended regulations in its decision.  
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Cir. 1990); U.S. Steel Corp. v. Oravetz, 686 F.2d 197 (3d Cir. 1982); Gruller v. Bethenergy Mines,
Inc., 16 B.L.R. 1-3 (1991) (a case involving complicated pneumoconiosis).  Indeed, the Board has
held that autopsy reports must be accorded significant probative value regarding the existence and
degree of pneumoconiosis because the pathologist who performs the autopsy sees the entire
respiratory system as well as other body systems.  Fetterman v. Director, OWCP, 7 B.L.R. 1-688,
1-691 (1985).  In Northern Coal Co. v. Director, OWCP, 100 F.3d 871 (10th Cir. 1996), the court
held that it was proper for the administrative law judge to accord greater weight to the opinion of an
autopsy prosector over the opinions of reviewing pathologists. 

On the other hand, the Fourth Circuit has held that it is error to credit the prosector's opinion
over those opinions of reviewing pathologists solely on the basis that the prosector examined the
miner's whole body at the time of death.  Bill Branch Coal Corp. v. Sparks, 213 F.3d 186 (4th Cir.
2000).  In so holding, the court cited to a decision by the Seventh Circuit in Freeman United Coal
Mining Co. v. Stone, 957 F.2d 360, 362-63 (7th Cir. 1992) (“[n]othing in the record suggests that
access to the body enhances the accuracy of diagnoses based on autopsy evidence”; it was error to
credit the prosector's report over the reports of reviewing physicians solely because the prosector had
access to the whole body).

It is also noted that, if the opinion of one who reviews the autopsy slides conflicts with that
of the prosector, then the report must contain evidence indicating whether the tissue samples were
representative of the total lung condition and whether they were properly prepared and stored, which
has an impact upon their value as valid samples.  McLaughlin v. Jones & Laughlin Steel Corp., 2
B.L.R. 1-103, 1-109 (1979).

The Seventh Circuit has also held that it is error to accord more weight to a prosector's
opinion over the opinion of a reviewing pathologist.  In Peabody Coal Co. v. McCandless, 255 F.3d
465 (7th Cir. 2001)10, the ALJ accorded greater weight to the opinion of an autopsy prosector, who
found anthracotic pigment with reactive fibrosis and diagnosed the presence of pneumoconiosis, over
the contrary opinions of reviewing pathologists.  While the Seventh Circuit held that autopsy
evidence was the most probative evidence of the presence of pneumoconiosis, it disagreed with the
ALJ's weighing of such evidence and stated the following:

A scientific dispute must be resolved on scientific grounds, rather than by declaring
whoever examines the cadaver dictates the outcome.  (citation omitted).  If there were
a medical reason to believe that visual scrutiny of gross attributes is more reliable
than microscopic examination of tissue samples as a way to diagnose
pneumoconiosis, then relying on the conclusions of the prosector would be sensible.
But neither the ALJ nor the BRB made such a finding.  The mine operator contends--
and on this record we have no reason to doubt--that examining tissue samples under
a microscope and testing them for silica, is the best way to diagnose black lung
disease.  What we have, therefore, is a conflict among physicians based on their
analysis of tissue samples.  Bockelman's visual examination of the whole lung played
little or no role.
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The court stated that “[b]ad science is bad science, even if offered by the first expert to express a
view” and that it is incumbent upon the ALJ to use his or her expertise to evaluate technical
evidence.  In this vein the court noted that “[a]n agency must act like an expert if it expects the
judiciary to treat it as one.”  

2. Opinion of autopsy prosector versus review of  findings

It is reasonable to assign greater weight to the opinion of the physician who performs the
autopsy over the opinions of others who review his or her findings without reviewing the slides.
Terlip v. Director, OWCP, 8 B.L.R. 1-363 (1985); Fetterman v. Director, OWCP, 7 B.L.R. 1-688
(1985).

B. Quality standards

An autopsy report should be found in compliance with the quality standards unless there is
good cause to believe that the autopsy report is not accurate or that the condition of the miner is
being fraudulently represented.  McLaughlin v. Jones & Laughlin Steel Corp., 2 B.L.R.  1-103, 1-108
(1979).  See 20 C.F.R. § 718.106 (2000).
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Chapter 4
Limitations on Admission of Evidence

______________________________________________________________________________

The amended regulations, published on December 20, 2000, contain a number of significant
changes regarding the admissibility of evidence.  These limitations will significantly alter the
adjudication and processing of the claims.  

I. Limitation of documentary medical evidence

A. An original claim or a claim filed pursuant to 20 C.F.R. § 725.309

1. In support of claimant's position

The new regulatory provisions at § 725.414(a)(2) provide the following regarding the
limitation on submission of documentary medical evidence by the claimant:

(i) The claimant shall be entitled to submit, in support of his affirmative case, no
more than two chest X-ray interpretations, the results of no more than two pulmonary
function tests, the results of no more than two arterial blood gas studies, no more than
one report of an autopsy, no more than one report of each biopsy, and no more than
two medical reports.  Any chest X-ray interpretations, pulmonary function test
results, blood gas results, autopsy report, biopsy report, and physicians' opinions that
appear in a medical report must each be admissible under this paragraph or paragraph
(a)(4) of this section.
(ii) The claimant shall be entitled to submit, in rebuttal of this case presented by the
party opposing entitlement, no more than one physician's interpretation of each chest
X-ray, pulmonary function test, arterial blood gas study, autopsy or biopsy submitted
by the designated responsible operator or the fund, as appropriate, under paragraph
(a)(3)(i) or (a)(3)(iii) of this section and by the Director pursuant to § 725.406.  In
any case in which the party opposing entitlement has submitted the results of other
testing pursuant to § 718.107, the claimant shall be entitled to submit one physician's
assessment of each piece of such evidence in rebuttal.  In addition, where the
responsible operator or fund has submitted rebuttal evidence under paragraph
(a)(3)(ii) or (a)(3)(iii) of this section with respect to medical testing submitted by the
claimant, the claimant shall be entitled to submit an additional statement from the
physician who originally interpreted the chest X-ray or administered the objective
testing.  Where the rebuttal evidence tends to undermine the conclusion of a
physician who prepared a medical report submitted by the claimant, the claimant
shall be entitled to submit an additional statement from the physician who prepared
the medical report explaining his conclusion in light of the rebuttal evidence.

20 C.F.R. § 725.414(a)(2)(i) and (ii) (Dec. 20, 2000).
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2. In support of responsible operator's or fund's position

The new regulations at § 725.414(a)(3)(i) and (ii) address the limitations on evidence
submitted by the responsible operator or the Trust Fund:

(i)  The responsible operator designated pursuant to § 725.410 shall be entitled to
obtain and submit, in support of its affirmative case, no more than two chest X-ray
interpretations, the results of no more than two pulmonary function tests, the results
of nor more than two arterial blood gas studies, no more than one report of an
autopsy, nor more than one report of each biopsy, and no more than two medical
reports.  Any chest X-ray interpretations, pulmonary function test results, blood gas
studies, autopsy report, biopsy report, and physicians' opinions that appear in a
medical report must each be admissible under this paragraph or paragraph (a)(4) of
this section.  In obtaining such evidence, the responsible operator may not require the
miner to travel more than 100 miles from his or her place of residence or the distance
traveled by the miner in obtaining the complete pulmonary evaluation provided by
§ 725.406 of this part, whichever is greater, unless a trip of greater distance is
authorized in writing by the district director.  If a miner unreasonably refuses--

(A) To provide the Office or the designated responsible operator with
a complete statement of his or her medical history and/or to authorize
access to his or her medical records, or

(B) To submit to an evaluation or test requested by the district
director or the designated responsible operator, the miner's claim may
be denied by reason of abandonment.  (See § 725.409 of this part). 

(ii) The responsible operator shall be entitled to submit, in rebuttal of the case
presented by the claimant, no more than one physician's interpretation of each chest
X-ray, pulmonary function test, arterial blood gas study, autopsy or biopsy submitted
by the claimant under paragraph (a)(2)(i) of this section and by the Director pursuant
to § 725.406.  In any case in which the claimant has submitted the results of other
testing pursuant to § 718.107, the responsible operator shall be entitled to submit one
physician's assessment of each piece of such evidence in rebuttal.  In addition, where
the claimant has submitted rebuttal evidence under paragraph (a)(2)(ii) of this
section, the responsible operator shall be entitled to submit an additional statement
from the physician who originally interpreted the chest X-ray or administered the
objective testing.  Where the rebuttal evidence tends to undermine the conclusion of
a physician who prepared a medical report submitted by the responsible operator, the
responsible operator shall be entitled to submit an additional statement from the
physician who prepared the medical report explaining his conclusion in light of the
rebuttal evidence.

20 C.F.R. § 725.414(a)(3)(i) and (ii) (Dec. 20, 2000).
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B. On modification

The revised language at § 725.310(b) contains limitations on the submission of medical
evidence on modification and provides, in part, as follows:

Modification proceedings shall be conducted in accordance with the provisions of
this part as appropriate, except that the claimant and the operator, or group of
operators or the fund, as appropriate, shall each be entitled to submit no more than
one additional chest X-ray interpretation, one additional pulmonary function test, one
additional blood gas study, and one additional medical report in support of its
affirmative case along with such rebuttal evidence and additional statements as are
authorized by paragraphs (a)(2)(ii) and (a)(3)(ii) of § 725.414.

20 C.F.R. § 725.310(b) (Dec. 20, 2000).

C. Hospitalization and treatment records unaffected

The regulations at § 725.414(a)(4) provide that “[n]otwithstanding the limitations of
paragraphs (a)(2) and (a)(3) of this section, any record of a miner's hospitalization for a respiratory
or pulmonary or related disease, or medical treatment for a respiratory or pulmonary or related
disease, may be received into evidence.”  20 C.F.R. § 725.414(a)(4) (Dec. 20, 2000).

D.  “Good cause” standard for admitting evidence over limitations

The provisions at § 725.456 state that “[m]edical evidence in excess of the limitations
contained in § 725.414 shall not be admitted into the hearing record in the absence of good cause.”
20 C.F.R. § 725.456(b)(1) (Dec. 20, 2000).

E.  Referral of claim by district director; not required to include
all medical evidence

Former proposed regulatory amendments at § 725.414(a)(6) required that the district director
transmit all medical evidence submitted in the claim.  The final rules, however, dispense with this
requirement and permit the district director to exclude certain medical evidence from referral to the
Office.  In its comments, the Department states the following:

[T]he Department has deleted subsection (a)(6) (of § 725.414).  As proposed,
subsection (a)(6) would have required the district director to admit into the record all
of the evidence submitted while the case was pending before him.  As revised,
however, the regulation may require the exclusion of some evidence submitted to the
district director.  In the more than 90 percent of operator cases in which there is no
substantial dispute over the identity of the responsible operator, most of the evidence
available to the district director will be the medical and liability evidence submitted
pursuant to the schedule for the submission of additional evidence, § 725.410.  In the
remaining cases, however, the district director may alter his designation of the
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responsible operator after reviewing the liability evidence submitted by the
previously designated responsible operator.  

. . .

At that point, the responsible operator will have an opportunity, if it was not the
initially designated responsible operator, to develop its own medical evidence or
adopt medical evidence submitted by the initially designated responsible operator.
Because the district director will not be able to determine which medical evidence
belongs in the record until after this period has expired, the Department has revised
§§ 725.415(b) and 725.421(b0(4) to ensure that the claimant and the party opposing
entitlement are bound by the same evidentiary limitations.  Accordingly, the
Department has deleted the requirement in § 725.414(a)(6) that the district director
admit into the record all of the medical evidence that the parties submit.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,990-991 (Dec. 20, 2000). 

II. Responsible operator designation

A.  Limitations on testimony

The regulations restrict any testimony related to the designation of the responsible operator
and provide as follows:

In accordance with the schedule issued by the district director, all parties shall notify
the district director of the name and current address of any potential witness whose
testimony pertains to the liability of a potentially liable operator or the designated
responsible operator.  Absent such notice, the testimony of a witness relevant to the
liability of a potentially liable operator or the designated responsible operator shall
not be admitted in any hearing conducted with respect to the claim unless the
administrative law judge finds that the lack of notice should be excused due to
extraordinary circumstances.

20 C.F.R. § 725.414(c) (Dec. 20, 2000).  Moreover, subsection (d) states the following:

Except to the extent permitted by § 725.456 and § 725.310(b), the limitations set
forth in this section shall apply to all proceedings conducted with respect to a claim,
and no documentary evidence pertaining to liability shall be admitted in any further
proceeding conducted with respect to a claim unless it is submitted to the district
director in accordance with this section.

20 C.F.R. § 725.414(d) (Dec. 20, 2000).  
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B.  Evidence related to responsible operator excluded absent “extraordinary
circumstances”

Subsection 725.456(b)(1) provides that “[d]ocumentary evidence pertaining to the liability
of a potentially liable operator and/or the identification of a responsible operator which was not
submitted to the district director shall not be admitted into the hearing record in the absence of
extraordinary circumstances.”  20 C.F.R. § 725.456(b)(1) (Dec. 20, 2000).  For example, in its
comments, the Department “intends that a party will have shown extraordinary circumstances to
present the testimony of a previously unidentified witness whose testimony is relevant to the issue
of operator liability when the witness originally identified by the party is no longer available to
testify.”  Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed.
Reg. 80,001 (Dec. 20, 2000).  See 20 C.F.R. § 725.456(c)(1) (Dec. 20, 2000).

C.  Dismissal by administrative law judge not permitted

Finally, it is noted that § 725.465(b) provides that “[t]he administrative law judge shall not
dismiss the operator designated as the responsible operator by the district director, except upon the
motion or written agreement of the Director.”  20 C.F.R. § 725.465(b) (Dec. 20, 2000).  In its
comments, the Department states the following:  

The revised regulation is intended to . . . ensure that the designated responsible
operator and the Director have the opportunity to fully litigate the liability issue at all
levels.  Moreover, the regulation does not create any undue hardships.  If, after
considering all of the evidence relevant to the responsible operator issue, the ALJ
finds that the designated responsible operator is not liable for the payment of
benefits, but concludes that the claimant is entitled to benefits, the operator merely
has to wait until the Director, on behalf of the Trust Fund, files an appeal with the
BRB.  The operator may then participate in that appeal in defense of the ALJ's
liability determination if it wishes.  If the Director does not petition for review of the
ALJ's liability decision, the operator need not participate in any further adjudication
of the case, regardless of whether it is formally included as a party.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
80,005 (Dec. 20, 2000).  However, the regulations also provide that, if the district director fails to
dismiss all operators except one operator which is designated as responsible for the payment of
benefits, the administrative law judge has the authority to dismiss the additional operators at any
time.  20 C.F.R. § 725.418(d) (Dec. 20, 2000).

D.  Remand by administrative law judge not permitted

In its comments to the amended regulations, the Department makes clear that the
administrative law judge is not empowered to remand a claim for designation of an operator:

Once all of (the) evidence is forwarded to the Office of Administrative Law Judges
for a formal hearing, the administrative law judge assigned to the case will determine,
in light of the evidentiary burdens imposed by section 725.495, whether the district
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director designated the proper responsible operator.  If the administrative law judge
determines that the district director did not designate the proper responsible operator,
liability will fall on the Trust Fund.  No remand for further development of the
responsible operator issue is permissible.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
80,008 (Dec. 20, 2000).

E.  On modification

With regard to identification of the proper responsible operator on modification, the
Departments states the following in its comments to the amended regulations:

The Department disagrees that the regulations will always prevent an operator from
seeking modification of a responsible operator determination based on newly
discovered evidence.  It is true, however, that the regulations limit the types of
additional evidence that may be submitted on modification and, as a result, an
operator will not always be able to submit new evidence to demonstrate that it is not
a potentially liable operator.  

The Department explained in its previous notices of proposed rulemaking that the
evidentiary limitations of §§ 725.408 and 725.414 are designed to provide the district
director with all of the documentary evidence relevant to the determination of the
responsible operator liable for the payment of benefits.  The regulations recognize,
and accord different treatment to, two types of evidence: (1) Documentary evidence
relevant to an operator's identification as a potentially liable operator, governed by
§ 725.408; and (2) documentary evidence relevant to the identity of the responsible
operator, governed by §§ 725.414 and 725.456(b)(1).  

. . .
The operator's ability to seek modification based on additional documentary evidence
will thus depend on the type of evidence that it seeks to submit.  Where the evidence
is relevant to the designation of the responsible operator, it may be submitted in a
modification proceeding if extraordinary circumstances exist that prevented the
operator from submitting the evidence earlier.  For example, assume that the miner's
most recent employer conceals evidence that establishes that it employed the miner
for over a year, and that as a result an earlier employer is designated the responsible
operator.  If that earlier employer discovers the evidence after the award becomes
final, it would be able to demonstrate that extraordinary circumstances justify the
admission of the evidence in a modification proceeding.

That same showing, however, will not justify the admission of evidence relevant to
the employer's own employment of the claimant.  Under § 725.408, all documentary
evidence pertaining to the employer's employment of the claimant and its status as
a financially capable operator must be submitted to the district director.  
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Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,976 (Dec. 20, 2000).

F.  Upon filing a subsequent claim under § 725.309

In its comments to the amended regulations, the Department states the following with regard
to naming a new operator in a claim filed under § 725.309:

To the extent that a denied claimant files a subsequent claim pursuant to § 725,309,
of course, the Department's ability to identify another operator would be limited only
by the principles of issue preclusion.  For example, where the operator designated as
the responsible operator by the district director in a prior claim is no longer
financially capable of paying benefits, the district director may designate a different
responsible operator.  In such a case, where the claimant will have to relitigate his
entitlement anyway, the district director should be permitted to reconsider his
designation of the responsible operator liable for the payment of the claimant's
benefits.  

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,990 (Dec. 20, 2000). 

III. Witness testimony

A. Limitations on expert medical testimony

The amended regulations contain new restrictions on expert testimony, both in terms of scope
and content.  Subsection 725.414(c) addresses expert testimony and provides the following:

(c) Testimony.  A physician who prepared a medical report admitted under this
section may testify with respect to the claim at any formal hearing conducted in
accordance with subpart F of this part, or by deposition.  If a party has submitted
fewer than two medical reports as part of that party's affirmative case under this
section, a physician who did not prepare a medical report may testify in lieu of such
a medical report.  The testimony of such a physician shall be considered a medical
report for purposes of the limitations provided in this section.  A party may offer the
testimony of no more than two physicians under the provisions of this section unless
the adjudication officer finds good cause under paragraph (b)(1) of § 725.456 of this
part.

20 C.F.R. § 725.414(c) (Dec. 20, 2000).

B. At the hearing

The regulatory provisions at § 725.457(a) have been amended to provide that “[a]ny party
who intends to present the testimony of an expert witness at a hearing, including any physician,
regardless of whether the physician has previously prepared a medical report, shall so notify all
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other parties to the claim at least 10 days before the hearing.”  20 C.F.R. § 725.457(a) (Dec. 20,
2000) (emphasis added).  The regulations also contain the following additional restrictions:

(c) No person shall be permitted to testify as a witness at the hearing, or pursuant to
deposition or interrogatory under § 725.458, unless that person meets the
requirements of § 725.414(c). 

(1) In the case of a witness offering testimony relevant to the liability
of the responsible operator, in the absence of extraordinary
circumstances, the witness must have been identified as a potential
hearing witness while the claim was pending before the district
director.

(2) In the case of a physician offering testimony relevant to the
physical condition of the miner, such physician must have prepared
a medical report.  Alternatively, in the absence of a showing of good
cause under § 725.456(b)(1) of this part, a physician may offer
testimony relevant to the physical condition of the miner only to the
extent that the party offering the physician's testimony has submitted
fewer medical reports than permitted by § 725.414.  Such physician's
opinion shall be considered a medical report subject to the limitations
of § 725.414.

(d) A physician whose testimony is permitted under this section may testify as to any
other medical evidence of record, but shall not be permitted to testify as to any
medical evidence relevant to the miner's condition that is not admissible.

20 C.F.R. § 725.457 (Dec. 20, 2000).  

In its comments, the Department noted that inclusion of subsection (d) was necessary to
ensure the parties adherence to the evidentiary limitations.  Regulations Implementing the Federal
Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 80,002 (Dec. 20, 2000).  

C. By deposition

It is noted that § 725.458 provides that “[t]he testimony of any physician which is taken by
deposition shall be subject to the limitations on the scope of testimony contained in § 725.457(d).”
20 C.F.R. § 725.458 (Dec. 20, 2000).

D.  Notice to opposing party

The regulations continue to require that adequate notice be given to the opposing party of any
expert witness which will testify at the hearing or by deposition.  20 C.F.R. § 725.458 (Dec. 20,
2000) (30 days' notice of a deposition must be provided); 20 C.F.R. § 725.457(a) (Dec. 20, 2000)
(10 days' notice of any witness to be called to testify at the hearing).
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  E.  Expert witness fees, apportionment of

The witness fees continue to be based upon the fees and mileage received by witnesses before
the courts of the United States.  20 C.F.R. § 725.459(a) (Dec. 20, 2000).  However, § 725.459(b)
provides, in part, as follows:

If such witness is required to attend the hearing, give a deposition or respond to
interrogatories for cross-examination purposes, the proponent of the witness shall pay
the witness' fee.  If the claimant is the proponent of the witness whose cross-
examination is sought, and demonstrates, within time limits established by the
administrative law judge, that he would be deprived of ordinary and necessary living
expenses if required to pay the witness fee and mileage necessary to produce the
witness for cross-examination, the administrative law judge shall apportion the costs
of such cross-examination among the parties to the case.  The administrative law
judge shall not apportion any costs against the fund in a case in which the district
director has designated a responsible operator, except that the fund shall remain
liable for any costs associated with the cross-examination of the physician who
performed the complete pulmonary evaluation pursuant to § 725.406.

20 C.F.R. § 725.459(b) (Dec. 20, 2000).   Further, subsection (d) provides that “[a] claimant shall
be considered to be deprived of funds required for ordinary and necessary living expenses for
purposes of paragraph (b) of this section where payment of the projected fee and mileage would meet
the standards set forth at 20 C.F.R. § 404.508.”  20 C.F.R. § 725.459(d) (Dec. 20, 2000).  The
amended regulations encourage the administrative law judge to “authorize the least intrusive and
expensive means of cross-examination . . ..”  20 C.F.R. § 725.459(d) (Dec. 20, 2000).

In support of its apportionment requirements, the Department commented that “[a]bsent a
mechanism permitting the apportionment of costs, the claimant may be faced with the administrative
law judge's refusal to consider his doctor's opinion because the doctor was not made available for
cross examination.  The Department does not believe that Congress intended this result, and does
not believe that a party's right to cross-examination should be used to exclude evidence offered by
an opposing party that cannot afford the costs of expert testimony.”  Regulations Implementing the
Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 80,003 (Dec. 20, 2000).  



5.1Rev. August 2001

Chapter 5
What Is The Applicable Law?

I. Overview of the Black Lung Benefits Act

A. Generally

The black lung benefits program was first established under Title IV of the Federal Coal
Mine Health and Safety Act of 1969.  The Act was to be implemented by the Social Security
Administration which promulgated regulations at 20 C.F.R. Part 410 to accomplish the task.  The
number of claims greatly exceeded Congress' expectations, however, which resulted in a longer than
anticipated processing time with relatively few claimants being awarded benefits.  Therefore, in
1972, Congress passed the Black Lung Benefits Act in an effort to liberalize the requirements of
entitlement and to transfer jurisdiction over such claims to the Department of Labor.  The Act
required that the Social Security Administration write interim regulations governing entitlement to
facilitate the transfer of jurisdiction to the Department of Labor.  These interim Social Security
regulations are located at 20 C.F.R. § 410.490 (commonly referred to as a “section 415 transition
claim”).

Because the interim regulations at § 410.490 were more favorable to the claimant than the
Part 410 regulations, a disparity arose in the adjudication of claims.  Moreover, state compensation
programs were providing inadequate benefits to miners who were totally disabled due to coal
workers' pneumoconiosis.  See, e.g., O'Brockta v. Eastern Assoc. Coal Co., 18 B.L.R. 1-71 (1994).
For these reasons, Congress amended the Black Lung Benefits Act in 1977.  The Act, as amended,
authorized the Department of Labor to write interim and permanent regulations for all claims.
Section 435 of the amended Act provided that the miner could elect review of all pending or
previously denied Part B claims by either the Social Security Administration or Department of Labor
under § 410.490.  Moreover, all pending or previously denied Part C claims would be reviewed
automatically by the Department of Labor.

The interim Department of Labor regulations at 20 C.F.R. Part 727 became effective in
March of 1978 and applied to all reviewed claims and to new claims filed until the completion of
the permanent regulations.  Two years later, the Department of Labor completed the promulgation
of the permanent regulations at 20 C.F.R. Part 718.

In general, claims filed on or before July 1, 1973 are categorized as Part B claims and are
adjudicated under the regulations at 20 C.F.R. Part 410 and/or § 410.490.  Claims filed after July 1,
1973 constitute Part C claims and are adjudicated under Parts 727 and/or 718 of the regulations.  For
an instructive discussion of the history of the Black Lung Benefits Act, see the Third Circuit's
decision in Elliot Coal Mining Co. v. Director, OWCP, 17 F.3d 616 (1994).  See also Harman
Mining Co. v. Layne, 21 B.L.R. 2-507 (4th Cir. 1998) (unpub.).  
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B. December 2000 regulatory amendments, effective dates of

On December 20, 2000, the Department substantively amended certain regulatory provisions
at 20 C.F.R Parts 718 and 725.  The Department stated that the amendments were made in order to
simplify administrative procedures before the district director; to provide new rules on evidentiary
development, primarily in regard to the numerical limitations on medical evidence and in regard to
the early identification of a single responsible operator; and, to clarify the meaning of legal
requirements, such as the definition of pneumoconiosis and the extent to which pneumoconiosis
must contribute to the miner's total disability or death.  See Regulations Implementing the Federal
Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,920-79,924 (Dec. 20, 2000).  

In regard to the applicability of the amended regulations, the Department set the effective
date as January 19, 2001.  Subsection 725.2(c) states the following:

The provisions of this part reflect revisions that became effective on January 19,
2001.  With the exception of the following sections, this part shall also apply to the
adjudication of claims that were pending on January 19, 2001: §§ 725.309, 725.310,
725.351, 725.360, 725.367, 725.406, 725.407, 725.408, 725.409, 725.410, 725.411,
725.412, 725.414, 725.415, 725.416, 725.417, 725.418, 725.421(b), 725.423,
725.454, 725.456, 725.457, 725.458, 725.459, 725.465, 725.491, 725.492, 725.493,
725.494, 725.494, 725.495, 725.547.  The version of those sections set forth in 20
CFR, parts 500 to end, edition revised as of April 1, 1999, apply to the adjudications
of claims that were pending on January 19, 2001.  For purposes of construing the
provisions of this section, a claim shall be considered pending on January 19, 2001
if it was not finally denied more than one year prior to that date.

20 C.F.R. § 725.2(b) (Dec. 20, 2000).  In its comments, the Department states that its:

. . . definition of a 'pending claim' is intended to prevent the application of certain
regulatory revisions (those which will be applied only on a prospective basis) to any
claim that was filed before the date on which those revisions take effect.  The
definition includes claims pending at various stages of adjudication (i.e., before the
district directors, the Office of Administrative Law Judges, the Benefits Review
Board, or the federal courts).  In addition, some claims that have been finally denied
prior to the effective date of the revisions can be revived by a subsequent request for
modification.  For example, a claim may have been finally denied three months
before the rules became effective, and the claimant may file a request for
modification nine months later (or six months after the revised regulations took
effect).  The Department does not intend that the revised regulations that are
prospective only (including, for example, the limitation on evidence) be used to
adjudicate such a claim, and has drafted the definition of a 'pending claim' to ensure
that result.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,956 (Dec. 20, 2000).
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With regard to the applicability of the substantively changed Part 718 regulations, § 718.2
provides the following:

This part is applicable to the adjudication of all claims filed after March 31, 1980,
and considered by the Secretary of Labor under section 422 of the Act and part 725
of this subchapter.  If a claim is subject to the provisions of section 435 of the Act
and subpart C of part 727 of this subchapter (see 20 CFR 725.4(d)) cannot be
approved under that subpart, such claim may be approved, if appropriate, under the
provisions contained in this part.  The provisions of this part shall, to the extent
appropriate, be construed together in the adjudication of all claims.

20 C.F.R. § 718.2 (Dec. 20, 2000).  In its comments to part 718, the Department stated the following:

[The Department] rejected recommendations to make all of the revisions either fully
retroactive or entirely prospective.  The Department adhered to its earlier explanation
in the initial notice of proposed rulemaking: some regulations could apply to pending
claims because they codify existing agency interpretations of the BLBA and
regulations, while other regulations must be limited to prospective application
because they involve significant changes to the existing program which could disrupt
the parties' interests.  The Department therefore declined to adopt a single approach
for all of the revisions.  

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,949 (Dec. 20, 2000).  In its comments to the amended regulations, the Department further states
the following:

With respect to rules that clarify the Department's interpretation of former
regulations, the Department quoted Pope v. Shalala, 998 F.2d 473 (7th Cir. 1993),
overruled on other grounds, Johnson v. Apfel, 189 F.3d 561, 563 (7th Cir. 1999), for
the proposition that an agency's rules of clarification, in contrast to rules of
substantive law, may be given retroactive effect.

.   .   .
The Department's rulemaking includes a number of such clarifications.  For example,
the revised versions of §§ 718.201 (definition of pneumoconiosis), 718.204 (criteria
for establishing total disability due to pneumoconiosis) and 718.205 (criteria for
establishing death due to pneumoconiosis) each represent a consensus of the federal
courts of appeals that have considered how to interpret former regulations.

.   .   .
Moreover, none of the appellate decisions with respect to these regulations represents
a change from prior administrative practice.  Thus, a party litigating a case in which
the court applied such an interpretation would not be entitled to have the case
remanded to allow that party an opportunity to develop additional evidence.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,955 (Dec. 20, 2000).
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In Nat'l. Mining Ass'n., et al. v. Chao, Civil Action No.  00-3086, the National Mining
Association challenged the validity of a number of the amended regulations before District Judge
Emmet G. Sullivan.  During litigation of the case, District Judge Sullivan issued a Preliminary
Injunction Order requiring that all cases be stayed unless the adjudicator determined that application
of the amended regulations would not have an affect on the outcome of the claim.  On August 9,
2001, District Judge Sullivan issued a Memorandum Opinion and Order lifting the stay and
affirming the validity of all challenged regulations.  See Nat'l. Mining Ass'n., et al. v. Chao, Civil
Action No. 00-3086 (D. D.C., Aug. 9, 2001).

II. Types of claims

Under the regulations, there are seven types of black lung claims which are adjudicated by
this Office.

A. The living miner's claim (BLA)

The miner files a claim for benefits during his or her lifetime.  This claim may be pursued
by the estate of the miner or a survivor in the event the miner dies before his or her claim is finally
adjudicated.  This claim will be assigned a “BLA” case number.  See Chapters 8 - 11.

B. The survivor's claim (BLA)

The widow or dependent of a miner files a claim for benefits after the miner's death asserting
that the miner died due to coal workers' pneumoconiosis or was totally disabled due to coal workers'
pneumoconiosis at the time of death.  This claim is considered independently of a miner's living
claim (if one was filed).  The survivor's claim will be assigned a “BLA” case number.  See Chapters
12 - 16.

C. Medical Benefits Only (BMO)

When the Act was administered by the Social Security Administration, miners were only
entitled to benefits, and not medical services, which would be required due to the miner's poor
health.  The Department of Labor regulations, on the other hand, provide for automatic entitlement
to medical services related to the miner's condition upon an award of benefits.  A special provision
was made for those claims which resulted in entitlement to benefits under the Act as administered
by the Social Security Administration whereby the miner could request reimbursement for medical
services.  These claims are assigned “BMO” case numbers.  See Chapter 19.

D. Medical Treatment Dispute (BTD)

In some cases, the employer or Director will allege that certain medical treatment received
by the miner is unnecessary and/or unrelated to his or her black lung condition.  These cases are
assigned “BTD” case numbers.  See Chapter 20.

E. Medical Interest (BMI)
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Often a miner's medical bills will be paid by the Director out of the Trust Fund while the
employer disputes such medical treatment.  Once the employer is finally adjudicated to be liable for
such medical treatment, then it is required to reimburse the Trust Fund with the costs of the medical
services plus interest.  Medical interest cases generally arise from a dispute regarding the date of
accrual of the interest due.  These claims are assigned “BMI” numbers.  But see Chapter 21 (an
administrative law judge does not have authority to award such interest and, if he or she is assigned
the case, it should be remanded to the district director).

F. Overpayment (BLO)

Where the claimant (miner or survivor) received benefits in error or received more benefits
than he or she was entitled to receive, an overpayment is created.  The employer or Director, OWCP
may then commence collection of the overpayment amount.  The administrative law judge must
decide whether the overpayment is waived and, if not, whether the claimant is financially capable
of repaying the overpayment amount and the repayment schedule.  These claims are assigned “BLO”
case numbers.  See Chapter 18.

G. Black Lung Civil Money Penalty (BCP)

If the Responsible Operator fails to obtain insurance coverage for the payment of benefits as
required by law, the Director, OWCP may pursue the corporate officers personally and/or the assets
of the Employer.  20 C.F.R. § 725.620.  These claims are assigned “BCP” case numbers.
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III. Department of Labor jurisdiction

Jurisdiction to adjudicate claims under the Black Lung Benefits Act lies with the Department
of Labor pursuant to 30 U.S.C. § 901, et seq. and the regulations promulgated thereunder at Title 20,
Code of Federal Regulations.  The procedural regulations at 29 C.F.R. Part 18 apply to black lung
claims, but the evidential rules at § 18.101, et seq. do not.  29 C.F.R. § 18.1101.

IV. The applicable regulatory scheme

The applicability of a particular set of regulations is determined primarily from the date on
which a claim was filed.  Once you conclude which regulations should be applicable from the chart
below, turn to the appropriate chapter in this Benchbook to determine whether any other necessary
criteria are met.

1994

Part 718
1990 Apply Part 718 to all claims

filed on or after April 1, 1980.

1985

April 1, 1980
1980

§ 410.490 Part 727
1975 Apply § 410.490 Apply Part 727 

where the miner where the miner has
has less than 10 more than 10 years of

1970 years of coal mine coal mine employment.
1969 employment.

Note that, as a point of clarification regarding the chart, for those claims filed during the effective
dates of the Part  727 regulations, but where the miner has demonstrated fewer than ten years of coal
mine employment, then the claim is adjudicated under § 410.490.  This is because the plain language
of the Part 727 regulations requires that a miner establish at least ten years of coal mine employment
to be applicable whereas § 410.490 contains no such restrictions.  If, however, the claim is filed
during the effective dates of the § 410.490 regulations then, regardless of the number of years of coal
mine employment, the claim must be adjudicated under § 410.490.  See Chapters 8 and 9 for the
specific effective dates of these regulations.
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V. Circuit court jurisdiction

Generally, appellate jurisdiction with a federal circuit court of appeals lies in the circuit
where the miner last engaged in coal mine employment, regardless of the location of the responsible
operator.  Shupe v. Director, OWCP, 12 B.L.R. 1-200, 1-202 (1989)(en banc).  In Broyles v.
Director, OWCP, 143 F.3d 1348 (10th Cir. 1998), the Tenth Circuit held that a survivor's appeal must
be filed in the jurisdiction where the miner's coal mine employment, and therefore his harmful
exposure to coal dust, occurred.  The court stated that, based upon the record before it, the miner's
“only exposure to coal dust occurred in the Seventh Circuit” such that the case would be transferred
to that court for adjudication pursuant to 28 U.S.C. § 1631.  However, it is noteworthy that, in Hon
v. Director, OWCP, 699 F.2d 441 (8th Cir. 1983), the Eighth Circuit  held that “black lung disease
is a 'cumulative' injury” which is “caused by extensive exposure to coal dust, and it is impossible to
say that any one exposure 'caused' the miner to get black lung.”  Consequently, the court rejected the
“'last injurious contact'” rule to state that the “appeal lies in any circuit in which claimant worked and
was exposed to the danger, prior to manifestation of the injury.”

VI. The three-year statute of limitations
[ I(F) ]

A. The statute

The Act, at 30 U.S.C. § 932(f), provides that “[a]ny claim for benefits by a miner under this
section shall be filed within three years after whichever of the following occurs later”:  (1) a medical
determination of  total disability due to pneumoconiosis; or (2) March 1, 1978.  The Secretary of
Labor's implementing regulations at 20 C.F.R. § 725.308 are more liberal to the claimant and read,
in part, as follows:

(a) A claim for benefits filed under this part by, or on behalf of, a miner shall be filed
within three years after a medical determination of total disability due to
pneumoconiosis which has been communicated to the miner or a person responsible
for the care of the miner, or within three years after the date of enactment of the
Black Lung Benefits Act of 1977, whichever is later.  There is no time limit on the
filing of a claim by the survivor of a miner.

.        .        .

(c)  There shall be a rebuttable presumption that every claim for benefits is timely
filed.  However, except as provided in paragraph (b) of this section, the time limits
in this section are mandatory and may not be waived or tolled except upon a showing
of extraordinary circumstances.

It is noteworthy that the Board has held that the statute of limitations applies only to the first
claim filed, Andryka v. Rochester & Pittsburgh Coal Co., 14 B.L.R. 1-34 (1990), and it is presumed
that a claim is timely filed unless the party opposing entitlement demonstrates it is untimely and
there are no “extraordinary circumstances” under which the limitation period should be tolled,
Daugherty v. Johns Creek Elkhorn Coal Corp., 18 B.L.R. 1-95 (1994).  But see Chapter 24 for a
discussion of the applicability of the three year statute of limitations in a multiple claim.
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B. Hearing required prior to dismissal
 

By unpublished decision, Wright v. Manning Coal Corp., BRB No. 93-0838 BLA  (July 27,
1994)(unpublished), the Board held that an administrative law judge's dismissal of a claim as
untimely was improper even where counsel conceded that the claimant was informed by a physician
that he was totally disabled and that he suffered from coal workers' pneumoconiosis.  In so holding,
the Board noted that the record was devoid of evidence that the miner had “actual physical receipt”
of the physician's written opinion.  Moreover, while the physician diagnosed coal workers'
pneumoconiosis and total disability, the Board found that, in his report, he did “not in fact
specifically attribute claimant's total disability to pneumoconiosis arising out of coal mine
employment.”  Thus, the Board concluded that “inasmuch as a determination regarding rebuttal of
the timeliness presumption is fact-specific and depends on the administrative law judge's credibility
assessments of the documentary and testimonial evidence . . . an administrative law judge should not
dismiss a case without a de novo hearing pursuant to 20 C.F.R. § 725.451.”

 C. Commencement of the three-year period

The Board, in Adkins v. Donaldson Mine Co., 19 B.L.R. 1-34 (1993), noted that, although
the Secretary's regulations contain additional language not found in the statute, such language is in
line with the benevolent purpose of the Act.  The Board held that the requirement of a “medical
determination of total disability due to pneumoconiosis” must be strictly construed such that a
determination which merely states that the claimant has coal workers' pneumoconiosis is insufficient.
Moreover, the Board stated that the clause requiring that the determination be “communicated to the
miner” means that a written report be “actually received” by the miner.  If a written report diagnosing
total disability due to pneumoconiosis was actually received by the miner, the administrative law
judge must then determine the level of the miner's comprehension, i.e. whether he or she was truly
aware that there was a “viable claim for benefits”, which requires a finding as to whether the miner
could read and, if so, whether the miner's level of reading enabled him or her to understand the
report.  See also Cabral v. Eastern Assoc. Coal Corp., 18 B.L.R. 1-25 (1993) (the opposing party
waived reliance on the affirmative defense of timeliness where it raised the issue before the district
director but withdrew it before the administrative law judge).
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VII. Addresses and phone numbers of Circuit Courts; jurisdiction

In the event you need to know the status of a case, or need other information from a particular
appellate court, the following is a list of the addresses and phone numbers of the circuit  courts as
well as the states and/or territories over which they have jurisdiction:

FIRST CIRCUIT
(Maine, Massachusetts, New Hampshire,
Puerto Rico, Rhode Island)

PHOEBE MORSE, CLERK
U.S. Court of Appeals for the First Circuit
One Courthouse Way, Suite 2500
Boston, MA  02210
Tel. (617) 748-9057

SECOND CIRCUIT
(Connecticut, New York, Vermont)

ROSEANNE MACKECHNIE, CLERK
U.S. Court of Appeals for the Second Circuit
40 Foley Square, Rm. 1702
New York, NY  10007
Tel. (212) 857-8700

THIRD CIRCUIT
(Delaware, New Jersey, Pennsylvania,
Virgin Islands)

MARCIA M. WALDON, CLERK
U.S. Court of Appeals  for the Third Circuit
21400 U.S. Courthouse
601 Market Street
Philadelphia, PA  19106-1790
Tel. (215) 597-2995

FOURTH CIRCUIT
(Maryland, North Carolina,  South
Carolina, Virginia, West Virginia)

PATRICIA S. CONNOR, CLERK
U.S. Court of Appeals for the Fourth Circuit
U.S. Courthouse
1100 East Main St., 5th Fl.
Richmond, VA  23219
Tel. (804) 916-2700

FIFTH CIRCUIT
(Louisiana, Mississippi, Texas)

CHARLES FULBRUGE, CLERK
U.S. Court of Appeals for the Fifth Circuit
600 Camp Street
New Orleans, LA  70130-3479
Tel. (504) 589-6514

SIXTH CIRCUIT
(Kentucky, Michigan, Ohio, Tennessee)

LEONARD GREEN, CLERK
U.S. Court of Appeals for the  Sixth Circuit
524 U.S. Courthouse
Cincinnati, OH   45202
Tel. (513) 684-2953
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SEVENTH CIRCUIT
(Illinois, Indiana, Wisconsin)

GINO AGNELLO, CLERK
U.S. Court of Appeals for the Seventh Circuit
219 S. Dearborn St., Rm. 2722
Chicago, IL  60604
Tel. (312) 435-5850

EIGHTH CIRCUIT
(Arkansas, Iowa, Minnesota, Missouri,
Nebraska, North Dakota, South Dakota)

MICHAEL C. GANS, CLERK
U.S. Court of Appeals for the Eighth Circuit
111 South 10th Street
Room 24.329
St. Louis, MO 63102
Tel. (314) 244-2400

NINTH CIRCUIT
(Alaska, Arizona, California, Guam,
Hawaii, Idaho, Montana, Nevada,
Northern Marianna Islands, Oregon,
Washington)

CATHY A. CATTERSON, CLERK
U.S. Court of Appeals for the Ninth Circuit
95 7th Street
San Francisco, CA  94103
Tel. (415) 556-9800

TENTH CIRCUIT
(Colorado, Kansas, New Mexico,
Oklahoma, Utah, Wyoming)

PATRICK FISHER, CLERK
U.S. Court of Appeals for the Tenth Circuit
The Byron White U.S. Courthouse
1823 Stout Street
Denver, CO  80257
Tel. (303) 844-3157

ELEVENTH CIRCUIT
(Alabama, Florida, Georgia)

THOMAS K. KAHN, CLERK
U.S. Court of Appeals  for the Eleventh Circuit
56 Forsyth Street, N.W.
Atlanta, GA  30303
Tel. (404) 335-6100

DISTRICT OF COLUMBIA CIRCUIT
(Washington, D.C.)

MARK J. LANGER, CLERK
U.S. Court of Appeals for the D.C. Circuit
3rd & Constitution Ave., N.W.
Washington, D.C.   20001
(202) 216-7000

FEDERAL CIRCUIT COURT OF
APPEALS
(Nationwide)

JAN HORBAL, CLERK
U.S. Court of Appeals for the Federal Circuit
U.S. Courthouse
717 Madison Place, N.W.
Washington, DC  20439
(202) 273-0300
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Chapter 6
Definition of Coal Miner and Length of Coal Mine Employment

I. Coal miner; defined under Part 410 and § 410.490 

The term “miner” or “coal miner” is defined as:

[A]ny individual who is working or has worked as an employee in a coal mine,
performing functions in extracting the coal or preparing the coal so extracted.

20  C.F.R. § 410.110(j).

Under Part 410 of the Act, “outside men” such as workers at the tipple and coal mine
construction and transportation workers, were not included within the definition of a “miner.”
However, the 1977 amendments specifically extended coverage to such individuals when they work
in conditions substantially similar to those in underground coal mines.

Also, before the 1977 amendments, a self-employed individual was not considered a “miner”
within the meaning of the Act.  Montel v. Weinberger, 546 F.2d 679 (6th Cir. 1976).  The same was
true of an independent contractor.  Winton v. Director, OWCP, 2 B.L.R. 1-187 (1979).  

II. Coal miner; defined under Parts 718 and 727

A. Generally

1. Prior to applicability of December 2000 regulations

The 1977 amendments state that the purpose of the Act is to provide benefits, in cooperation
with the states, to miners who are totally disabled due to coal workers' pneumoconiosis, and to
surviving dependents of miners whose death was due to such disease.  30 U.S.C. § 901(a).  Thus,
a prerequisite to establishing entitlement to benefits is proving that the claim is on behalf of a coal
miner or a survivor of a coal miner and, in light of the Act's purpose, the definition of “coal miner”
was significantly broadened.  A “miner” is defined at 20 C.F.R. § 725.202(a) as the following:

[A]ny person who works or has worked in or around a coal mine or coal preparation
facility in the extraction, preparation, or transportation of coal, and any person who
works or has worked in coal mine construction or maintenance in or around a coal
mine or coal preparation facility.  A coal mine construction or transportation worker
shall be considered a miner to the extent such individual is or was exposed to coal
mine dust as a result of employment in or around a coal mine or coal preparation
facility. 

20 C.F.R. §§ 725.101(a)(26) and 725.202(a).   
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The regulations at 20 C.F.R. § 725.202(a) specifically provide that a self-employed individual
or an independent contractor may be considered a miner.  In fact, an individual who picked coal from
shale dumps for his family during childhood was considered to have done the work of a “miner”
under the Act.  Smith v. Director, OWCP, 8 B.L.R. 1-258 (1985).  However, the legislative intent
of the Act provides that an individual's exposure to coal dust which did not occur in or around a coal
mining or coal preparation facility is not covered by the Act.  S.Rep.No. 95-209 95th Cong., 1st Sess.
at 20-1 (1977); Conference Rep. at H.Rep.No. 95-864, 95th Cong. 2d Sess. at 15 (1978).

2. After applicability of December 2000 regulations

The amended regulations contain a clarification that coke oven workers are not considered
“miners” under the Act.  The regulation at § 725.101(a)(19) provides:

Miner or coal miner means any individual who works or has worked in or around a
coal mine or coal preparation facility in the extraction or preparation of coal.  The
term also includes an individual who works or has worked in coal mine construction
or transportation in or around a coal mine, to the extent such individual was exposed
to coal mine dust as a result of such employment (see § 725.202).  For purposes of
this definition, the term does not include coke oven workers.

20 C.F.R. § 725.101(a)(19) (Dec. 20, 2000).  Moreover, the new regulation at § 725.202(a) provides
a new rebuttable presumption that certain individuals are miners and it provides the following:

(a) Miner defined.  A 'miner' for the purposes of this part is any person who works
or has worked in or around a coal mine or coal preparation facility in the extraction,
preparation, or transportation of coal, and any person who works or has worked in
coal mine construction or maintenance in or around a coal mine or coal preparation
facility.  There shall be a rebuttable presumption that any person working in or
around a coal mine or coal preparation facility is a miner.  This presumption may be
rebutted by proof that:

(1) The person was not engaged in the extraction, preparation, or
transportation of coal while working at the mine site, or in
maintenance or construction of the mine site; or 
(2) The individual was not regularly employed in or around a coal
mine or coal preparation facility.

20 C.F.R. § 725.202(a) (Dec. 20, 2000).  

B. The three-prong test

Based on the language of the Act and its legislative history, Congress intended that the term
“miner” include all workers who perform work within the immediate area of a coal mine and whose
duties are part of the extraction or preparation process.  Recognizing this, the Board, in Whisman
v. Director, OWCP, 8 B.L.R. 1-96 (1985), established a three prong test to determine whether a
worker is a “miner” within the meaning of the Act.  The worker must prove that:  (1) the coal was
still in the course of being processed and was not yet a finished product in the stream of commerce
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(status); (2) the worker performed a function integral to the coal production process, i.e., extraction
or preparation, and not one merely ancillary to the delivery and commercial use of processed coal
(function); and (3) the work that was performed, occurred in or around a coal mine or coal
preparation facility (situs).

Some circuit courts have held that the “status” prong is subsumed in the “function” prong
of the analysis and, therefore, an individual is considered a “coal miner” if he or she satisfies the
function and situs prongs of the test:

! Third circuit.  The Third Circuit held that the status prong of the analysis was subsumed in
the function prong in Stroh v. Director, OWCP, 810 F.2d 61 (3d Cir. 1987).  The court
reiterated its two prong situs and function test for determining whether an individual is a
“miner” under the Act in Elliot Coal Mining Co. v. Director, OWCP, 17 F.3d 616 (3d Cir.
1994).  Under the facts of Elliot, the claimant was determined not to be a “miner” as he
“worked out of the main office . . . and was required to travel by company truck among five
strip mines within a fifteen mile radius.”  The claimant did not supervise the mining process;
rather, he “was present at the mines on only limited occasions and did not perform the
functions of a miner.”

! Fourth Circuit.  The Fourth Circuit Court of Appeals has similarly held that the definition
of a miner only includes the situs and function prongs.  Collins v. Director, OWCP, 795 F.2d
368 (4th Cir. 1986); Eplion v. Director, OWCP, 794 F.2d 935 (4th Cir. 1986).

 
! Sixth and Seventh Circuits.  The Sixth and Seventh Circuits have generally employed the

two-prong, function-situs test as well.  Director, OWCP v. Consolidation Coal Co.
[Petracca], 884 F.2d 485 (6th Cir. 1988); Mitchell v. Director, OWCP, 855 F.2d 485 (7th
Cir. 1988); Director, OWCP v. Ziegler Coal Co. [Wheeler], 853 F.2d 529 (7th Cir. 1988).

! Eleventh Circuit.  The Eleventh Circuit Court of Appeals, in Foreman v. Director, OWCP,
794 F.2d 569 (11th Cir. 1986), stated that the definition of a miner only includes the situs and
function prongs.

1. Status of the coal

The focus of inquiry in the first prong is the status of the coal itself.  The coal with which the
claimant worked must have been in the extracting, preparing, or processing stage and cannot be a
finished product to be used by an ultimate consumer.  Thus, in Foster v. Director, OWCP, 8 B.L.R.
1-188 (1985), the Board stated that time spent by the claimant “hauling prepared coal to ultimate
consumers did not constitute coal mine employment,” and the worker could not be considered a
miner during that time.  Id. at 1-189.  Along the same lines, a railroad track repairer was not involved
in coal mine employment because he was exposed only to processed coal.  Blevins v. Louisville &
Nashville Railroad Co., 13 B.L.R. 1-69 (1988).  See also Kane v. Director, OWCP, 10 B.L.R. 1-148
(1987).
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2. Function of the miner

The function prong of the Board's test requires that the individual's work contribute to the
extraction and preparation of coal.  This requirement is satisfied if the individual's activities are
found to be an integral or necessary part of the overall coal extraction process.  Canonico v. Director,
OWCP, 7 B.L.R. 1-547 (1984); Bower v. Amigo Smokeless Coal Co., 2 B.L.R. 1-729 (1979).  The
phrase “coal extraction” is self-descriptive--encompassing the process of removing coal from its
deposits in the earth, including necessary support functions, such as motorman and brakeman.  The
phrase “coal preparation” is defined at 20 C.F.R. § 725.101(a)(13) as the “breaking, crushing, sizing,
cleaning, washing, drying, mixing, storing and loading of bituminous coal, lignite or anthracite, and
such other work of preparing coal as is usually done by the operator of a coal mine.”  Coal is beyond
the “preparation” stage when it is processed and prepared for the market.  Director, OWCP v.
Consolidation Coal Co., 923 F.2d 38 (4th Cir. 1991).  The following list contains some examples
of application of the “function” analysis:

a. Construction workers

Construction workers are only considered to be miners to the extent they were exposed to
coal mine dust as a result of employment in or around a coal mine or coal preparation facility.  20
C.F.R. § 725.202(a).  However, such individuals are entitled to a rebuttable presumption that they
were exposed to coal mine dust during all periods of such employment.  The presumption may be
rebutted by evidence demonstrating either of the following:  (1) the individual was not regularly
exposed to coal mine dust during his employment in or around a coal mine or coal preparation
facility; or (2) the individual was not regularly employed in or around a coal mine or coal preparation
facility.  20 C.F.R. § 725.202(a).

Thus, in Ritchey v. Blair Electric Service Co., 6 B.L.R. 1-966 (1984), an administrative law
judge properly found that any work performed by the individual as an electrician in a coal
preparation facility constituted coal mine construction work, but it was also proper to find that the
§ 725.202(a) presumption was  rebutted by evidence that the claimant was not regularly exposed to
coal dust and that such work was not a regular part of his employment.  See also Amax Coal Co. v.
Fagg, 865 F.2d 916 (7th Cir. 1989) (a worker who bulldozed soil at the same time new coal was
being mined in a nearby pit was classified as a “miner” because his work was part of the modern
process of extracting and preparing coal).

In George v. Williamson Shaft Construction Co., 8 B.L.R. 1-91 (1985), the Board held that
coal mine dust and coal dust are identical terms within the meaning of the Act, and that “the
employer would have to rebut the presumption of exposure to coal dust by establishing that the
[worker] was not regularly exposed to airborne particulate matter occurring as a result of the
extraction or preparation of coal in or around a coal mine.” Id. at 1-194.  See also Williamson Shaft
Contracting Co. v. Phillips, 794 F.2d 865 (3d Cir. 1986).

In Glem v. McKinney, 33 F.3d 340 (4th Cir. 1994), the court held that an electrical
construction worker qualified as a “miner” under the Act.  In so holding, however, it reasoned that
the two-prong test set forth in Director, OWCP v. Consolidation Coal Co., 923 F.2d 38, 41-42 (4th

Cir. 1991) does not apply to construction workers because such workers would “rarely, if ever,
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qualify as miners under the Act.”  The court concluded that the two-prong test was more applicable
to transportation workers because transportation “fits neatly into the concepts of extracting and
preparing coal and thus easily lends itself to analysis under the two-step test.”

In R&H Steel Buildings, Inc. v. Director, OWCP, 146 F.3d 514 (7th Cir. 1998), Claimant
worked for Employer in coal mine construction.  One of the issues before the court was whether
claimant was a “miner” within the definition of the Act during the time he worked in construction.
In its analysis, the court stated a determination of whether construction work was covered by the Act
was, in part, dependent upon whether the worker was exposed to coal dust:

At R&H, (Claimant) worked at a number of coal mine construction projects.  The
work involved surface projects and did not involve mining.  The dispute in this case
is over the exact periods of time during which he was exposed to coal dust while
working on the projects, for as we have seen, in order to be classified a miner he had
to be exposed to coal dust during one year of his employment.

On this basis, the court reviewed Claimant's testimony as well as that of Employer's officers to
conclude that Claimant worked at several different mine sites during his employment with R&H.
It found that Claimant was exposed to coal dust for twelve months while working for R&H and,
therefore, he was a “miner” within the meaning of the Act and R&H, as the last operator to employ
Claimant for one year, was the responsible operator.

b. Consumer coal handler

In Foreman v. Director, OWCP, 794 F.2d 569 (11th Cir. 1986), the court held that the
claimant's work as a coal handler for a consumer of coal, an ore mine power plant, was not integral
to the preparation of the coal; therefore, the claimant was not a miner within the meaning of the Act.

c. Federal mine inspector

In Moore v. Duquesne Light Co., 4 B.L.R. 1-40 (1981), a federal mine inspector was held to
be a “miner” within the meaning of the Act since his work concerned health and safety which is
integral to the operation of a coal mine thereby satisfying the function test.  But see Southard v.
Director, OWCP, 732 F.2d 66, 70 (6th Cir. 1984); Dowd v. Director, OWCP, 846 F.2d 193 (3d Cir.
1988); Falcon Coal Co. v. Clemons, 873 F.2d 916 (6th Cir. 1989) (if a worker's tasks are merely
convenient, but not vital or essential to the production or extraction of coal, he is generally not
classified as a miner).

d. Integral to the process

An individual need not be engaged in the actual extracting or preparing of coal to meet the
function test so long as the work he performs is integral to the coal production process.  Ray v.
Williamson Shaft Contracting Co., 14 B.L.R. 1-105 (1990) (en banc); Tobin v. Director, OWCP, 8
B.L.R. 1-115, 1-117 (1985).  The focus of inquiry is whether the function is integral to extraction
or preparation of coal as opposed to being merely ancillary to the delivery and commercial use of
processed coal.  
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e. Inventory work

In Settlemoir v. Old Ben Coal Co., 9 B.L.R. 1-109 (1986), the Board held that since levels
of inventory inherently affect the level of coal production, the claimant's inventory work satisfies the
function test.  

f. Transportation workers

Coal transportation workers have presented a special problem for the Board.  Traditionally,
the Board and the courts have held that a coal mine includes that area between the site of extraction
and the site of preparation, which is, generally, the tipple.  Therefore, hauling coal from the mine to
the tipple or another preparation facility constituted coal mine employment, while hauling processed
coal to private consumers did not.   Norfolk & Western Railway Co. v. Director, OWCP, 5 F.3d 777
(4th Cir. 1993) (upholding Roberson to state that delivery of empty coal cars is part of coal
preparation); Norfolk & Western Railway Co. v. Roberson, 918 F.2d 1144, 14 B.L.R. 2-106 (4th Cir.
1990); Buckley v. Director, OWCP, 6 B.L.R. 1-1192 (1984); Roberts v. Director, OWCP, 6 B.L.R.
1-849 (1984); Winton v. Director, OWCP, 2 B.L.R. 1-187 (1979); Roberts v. Weinberger, 527 F.2d
600 (4th Cir. 1975).

The Board previously held that where an individual involved in coal transportation spends
time loading at the tipple before transporting the coal to private consumers, the time he or she spent
at the tipple constituted coal mine employment.  Flenor v. Director, OWCP, 6 B.L.R. 1-1274 (1984);
Buckley v. Director, OWCP, 6 B.L.R. 1-1192 (1984); Ritchey v. Blair Electric Service Co., 6 B.L.R.
1-966 (1984).  The Fourth Circuit took the same position.  Amigo Smokeless Coal v. Director,
OWCP, 642 F.2d 68 (4th Cir. 1981); Sexton v. Matthews, 558 F.2d 88 (4th Cir. 1976).  The Court
reasoned that since loading is part of the definition of coal preparation and, since the loading in that
case occurred in or around a coal mine, that portion of time the individual spent loading at the tipple
constituted coal mine employment.

The Board then changed its approach, specifically overruling Buckley, supra.  Rather than
applying the approach used in Sexton, supra, which the Board stated “bifurcates the function of the
transportation worker into covered and non-covered periods,” the Board adopted the approach
enunciated by the Sixth Circuit in Southard v. Director, OWCP, 732 F.2d 66 (6th Cir. 1984).  As
stated by the Board, rather than “mechanically applying statutory and regulatory definitions to each
of the transportation worker's tasks in a vacuum, this second approach analyzes whether the
particular activities assist in functions that are actually part of coal production and, therefore, covered
by the Act, or whether the activities are ancillary instead to the commercial delivery and use of the
processed coal.”  Swinney v. Director, OWCP, 7 B.L.R. 1-524 (1984).

Thus, a claimant must establish more than the fact that an activity such as loading occurred
at the situs.  He must also show that the loading was integral to the extraction or preparation of coal.
In Swinney, the coal hauler's primary purpose was to deliver coal to his customers, not to perform
a function integral to the production of coal.  His loading was ancillary to his transportation of coal
to customers; therefore, the time he spent at the tipple did not constitute coal mine employment.  See
also Clifford v. Director, OWCP, 7 B.L.R. 1-817 (1985).
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However, in Bowman v. Director, OWCP, 7 B.L.R. 1-718 (1985), the Board held that the
claimant was a coal miner while loading coal into his truck from the mine pit apparently because he
also used a special fork to screen out unwanted particles before the loading occurred.  See also
Mitchell v. Director, OWCP, 855 F.2d 485 (7th Cir. 1988) (a worker who cleaned railroad cars so
that they could be loaded with new coal at the preparation plant was a “miner” as he performed work
related to the preparation of coal for delivery to the public); Hanna v. Director, OWCP, 860 F.2d 88
(3d Cir. 1988) (loading coal from a processing tipple onto barges was a necessary part of preparing
coal for transporting it to consumers); Stroh v. Director, OWCP, 810 F.2d 61 (3d Cir. 1987) (self-
employed trucker who loaded coal at mine sites and hauled raw coal to processing plant is a “miner”
under the Act);   Seltzer v. Director, OWCP, 7 B.L.R. 1-912 (1985); Kee v. Director, OWCP, 7
B.L.R. 1-909 (1985).

3. Situs of the work performed

The situs prong of the test requires that the individual work in or around a coal mine.  Twenty
C.F.R. § 725.101(a)(23) defines the term “coal mine” as the following:

[A]n area of land and all structures,  facilities, machinery, tools, equipment, shafts,
slopes, tunnels, excavations and  other property, real or personal, place  upon, under
or above the surface of such land by any person, used in, or to be used in, or
resulting from, the work of extracting in such area bituminous coal, lignite or
anthracite from its natural deposits in the  earth by any means or method, and in the
work  of preparing the coal so extracted, and  includes custom coal preparation
facilities.

It is the function of the land, not the individual, that is determinative of whether the situs of
the work was in or around a coal mine.  Therefore, the focus of inquiry is whether the intended use
of the area of land on which the worker is employed is for the extraction or preparation of coal.
McKee v. Director, OWCP, 2 B.L.R. 1-804 (1980); Bower v. Amigo Smokeless Coal Co., 2 B.L.R.
1-729 (1979).

Congress extended coverage to facilities which are not located on the actual property of the
mine or preparation plant but which are directly involved in the process of coal mining.  There is no
requirement of contiguity, but the facility or area must be located in the vicinity of the mine which
it serves and must be directly involved in one or more of the covered  occupations.  Thus, an
individual's work in a foundry not physically located next to the mine or on mine property adjacent
to a coal facility fails the situs test.  Duffy v. Director, OWCP, 6 B.L.R. 1-665 (1983).  Similarly, an
individual's work repairing mining equipment in a central shop located “about one mile” from the
nearest mine fails the situs test.  Seibert v. Consolidation Coal Co., 7 B.L.R. 1- 42 (1984).  But see
Baker v. U.S. Steel Corp., 12 B.L.R. 2-213 (11th Cir. 1989) (wherein the court rejected a formal
distance rule in favor of a case-by-case analysis in which the actual distance from the mine would
be a factor for consideration).  Director, OWCP v. Consolidation Coal Co. [Petracca], 884 F.2d 926
(6th Cir. 1989) (central machine shop considered “area around coal mine” where it was located in
physical proximity to the mine site and those working in the shop had significant and regular
exposure to coal dust).
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An individual must spend a “significant portion” of his time at a coal mine site to meet the
situs test.  Thus, in Musick v. Norfolk and Western Railway Co., 6 B.L.R. 1-862 (1984), the Board
held that six to eight weekends per year was not a significant portion of the claimant's work time,
and he was, therefore, neither a coal miner nor a coal transportation worker for the period during
which he performed such work.

B. Coal dust versus coal mine dust
[ II(A)(2) ]

1. Prior to applicability of December 2000 regulations

The Board does not draw a distinction between “coal dust” and the broader category of “coal
mine dust,” but concludes that both phrases refer to airborne particles resulting from the extraction
or preparation of coal in or around a coal mine.  Garrett v. Cowin & Co., 16 B.L.R. 1-77 (1990);
Pershina v. Consolidation Coal Co., 14 B.L.R. 1-55 (1990)(en banc); George v. Williamson Shaft
Contracting Co., 8 B.L.R. 1-91 (1985) (definition of coal mine dust may include dust which arises
from coal mine construction work).  The Third Circuit has held that the terms “coal dust” and “coal
mine dust” are interchangeable, but did not define the scope of “coal mine dust.”  Williamson Shaft
Contracting Co. v. Phillips, 794 F.2d 865 (3d Cir. 1986).

The Tenth and Eleventh Circuits, on the other hand, have departed from the Board's
viewpoint to hold that the phrases “coal mine dust” and “coal dust” are interchangeable but must be
narrowly construed.  In William Brothers, Inc. v. Pate, 833 F.2d 261 (11th Cir. 1987), the Eleventh
Circuit held that the term “coal mine dust” does not include any coal dust found at a coal mine site;
rather “coal mine dust” is dust generated from the extraction and preparation of coal.  Id. at 266.  The
court further held that the claimant was not a “miner” within the meaning of the Act since, as a
surface coal mine construction worker on a mine site which was not yet operable, he had not been
exposed to “coal mine dust.”  Id. at 266.  See also Bridger Coal Co. v. Director, OWCP, 927 F.2d
1150 (10th Cir. 1991) (exposure to “coal mine dust” does not include exposure to mine dust that
does not contain coal).

2. After applicability of December 2000 regulations

In its amended regulations, the Department changed the language at 20 C.F.R.
§ 725.101(a)(19), which contains the definition of a “miner,” to provide coverage for individuals
exposed to “coal mine dust” as opposed to merely “coal dust.”  20 C.F.R. § 725.101(a)(19) (Dec. 20,
2000).  In its comments, the Department stated that “[t]his change makes the regulation consistent
with the Department's long-held position that the occupational dust exposure at issue under the
BLBA is a total exposure arising from coal mining, and not only exposure to coal dust itself.”
Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,958 (Dec. 20, 2000).
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III. Length of coal mine employment 
[ II(F) ]

The length of time a claimant worked in the mines is relevant to the applicability of the
various statutory and regulatory presumptions.  

A. Prior to applicability of December 2000 regulations

The Board has often noted that the Act fails to provide any specific guidelines for the
computation of a claimant's length of coal mine work.  Schmidt v. Amax Coal Co., 7 B.L.R. 1-489
(1984); Hall v. Director, OWCP, 2 B.L.R. 1-998 (1980).  However, the permanent regulations at 20
C.F.R. § 718.301 include a section which addresses the issue of establishing length of coal mine
employment.  Subsection 718.301(a) provides that regular employment may be established on the
basis of any evidence presented, including the testimony of a claimant or other witnesses, and shall
not be contingent upon a finding of a specific number of days of employment within a given period.
20 C.F.R. § 718.301(a).

1. Burden of production/persuasion upon claimant

The claimant bears the burden of establishing the length of his or her coal mine employment.
Shelesky v. Director, OWCP, 7 B.L.R. 1-34 (1984); Niccoli v. Director, OWCP, 6 B.L.R. 1-910
(1984); Rennie v. U.S. Steel Corp., 1 B.L.R. 1-859 (1978).  The administrative law judge must make
a specific, complete finding on this issue.  Boyd v. Director, OWCP, 11 B.L.R. 1-39 (1988).  As an
example, in Gibson v. Director, OWCP, 1 B.L.R. 1-1015 (1978), a finding of 15 years coal mine
employment is sufficient to trigger certain presumptions, whereas a finding of  “approximately 15
years” is not specific and complete.  On the other hand, a finding of “well over the statutory 15
years” has been upheld.  Dolzanie v. Director, OWCP, 6 B.L.R. 1-865 (1984).

2. Any reasonable method of computation acceptable

The Board has upheld an administrative law judge's calculation of years of coal mine work
when it is based on a reasonable method of computation and is supported by substantial evidence
in the record considered as a whole.  Clayton v. Pyro Mining Co., 7 B.L.R. 1-551 (1984); Schmidt
v. Amax Coal Co., 7 B.L.R. 1-489 (1984).  Where an administrative law judge fails to recite the
evidence on which he or she relies in reaching a determination or fails to provide a rationale for
crediting certain evidence over other evidence, the Board is unable to determine whether the
administrative law judge's conclusion is arbitrary or well-reasoned, and therefore, a remand is
necessary.  Bowman v. Director, OWCP, 7 B.L.R. 1-718 (1985); Shapell v. Director, OWCP, 7
B.L.R. 1-304 (1984); Fee v. Director, OWCP, 6 B.L.R. 1-1100 (1984).

3. The 125-day rule

Because the regulations do not set forth a particular method for computing length of coal
mine employment, some circuit courts have utilized the 125-day rule as set forth at 20 C.F.R.
§ 725.493.  This rule, as more fully explained in Chapter 6, is normally utilized in determining
which operator is responsible for the payment of benefits.  Specifically, if an employer demonstrates
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that the miner did not work for it for a period of at least 125-days, then it is determined that the
miner was not regularly employed by the operator for a period of at least one year.  

The Seventh and Eighth Circuits have held that a miner need only be employed for a period
of 125 days to be afforded one year of coal mine employment.  Landes v. Director, OWCP, 997 F.2d
1192 (7th Cir. 1993); Yauk v. Director, OWCP 912 F.2d 192 (8th Cir. 1989).

The Board has held that, although intermittent periods of coal mine employment may
accumulated to establish one year of coal mine employment, Boyd v. Island Creek Coal Co., 8
B.L.R. 1-458 (1986), it has rejected the argument that a year of coal mine employment is anything
other than one full cumulative year of employment.  Dawson v. Old Ben Coal Co., 11 B.L.R. 1-58
(1988)(en banc) (125-day rule is inapplicable); Gration v. Westmoreland Coal Co., 7 B.L.R. 1-90
(1984); Soulsby v. Consolidation Coal Co., 3 B.L.R. 1-565 (1981).  See also Director, OWCP v.
Gardner, 882 F.2d 67 (3d Cir. 1989).

In Fletcher v. Director, OWCP, 2 B.L.R. 1-911 (1980), the claimant argued that the 125 day
rule should be used in determining length of coal mine employment for the purposes of qualifying
for the § 727.203 presumption.  The Board rejected the claimant's argument and held that the 125
day rule applies exclusively to identifying a responsible operator and may not be used to determine
the length of coal mine employment for other purposes.  More recently, the Board held that the 125
day rule does not constitute one year in and of itself, but is a factor to consider with all of the
relevant evidence.

The Board reiterated this holding in Croucher v. Director, OWCP, 20 B.L.R. 1-67 (1996)(en
banc), wherein it rejected Claimant's argument that his length of coal mine employment must be
determined using the 125-day rule set forth at § 718.301(b), stating that this provision relates to
identification of the proper responsible operator, not the actual length of a miner's employment as
is required under § 725.493.  The Board noted the following:

[T]he 125 day provision set out at Section 725.493(b) may be applicable once the
threshold requirement that the miner be employed for at least one year, or partial
periods totaling one year, is satisfied.  (citation omitted).  Once that requirement is
satisfied, employer is provided an opportunity to establish that the miner's
employment was not regular by proving that the miner has not worked for employer
for a period of at least 125 working days.  Thus, the board has held that a mere
showing of 125 days of coal mine employment does not, in and of itself, establish
one year of coal mine employment under 20 C.F.R. § 725.493.  (citation omitted).

In so holding, the Board noted its disagreement in this regard with the Seventh and Eighth Circuits
in Landes and Yauk to state that application of the 125 day rule to determine the miner's length of
coal mine employment results in miners receiving “credit for coal mine employment during periods
of time where there is no evidence to support any coal mine employment whatsoever.”
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B. After applicability of December 2000 regulations

The Department amended the regulations to delete 20 C.F.R. § 725.301(b), which provided
that “a year of employment means a period of one year, or partial periods totaling one year . . ..”
Under the new regulations, § 725.301 provides the following:

The presumptions set forth in Secs. 718.302, 718.303, 718.305 and 718.306 apply
only if a miner worked in one or more coal mines for the number of years required
to invoke the presumption.  The length of a miner's coal mine work history must be
computed as provided by 20 C.F.R. § 725.l01(a)(32).

20 C.F.R. § 301 (Dec. 20, 2000).  The provisions at § 725.101(a)(32), in turn, read as follows:

Year means a period of one calendar year (365 days, or 366 days if one day is
February 29), or partial periods totaling one year, during which the miner worked in
or around a coal mine or mines for at least 125 'working days.'  A 'working day'
means any day or part of a day for which the miner received pay for work as a miner,
but shall not include any day for which the miner received pay while on approved
absence, such as vacation or sick leave.  In determining whether a miner worked for
one year, any day for which the miner received pay while on an approved absence,
such as vacation or sick leave, may be counted as part of the calendar year and as
partial periods totaling one year.

(i) If the evidence establishes that the miner worked in or around coal
mines at least 125 working days during a calendar year or partial
periods totaling one year, then the miner has worked one year in coal
mine employment for all purposes under the Act.  If a miner worked
fewer than 125 working days in a year, he or she has worked a
fractional year based on the ratio of the actual number of days worked
to 125.  Proof that the miner worked more than 125 working days in
a calendar year or partial periods totaling a year, shall not establish
more than one year.
(ii) to the extent the evidence permits, the beginning and ending dates
of all periods of coal mine employment shall be ascertained.  The
dates and length of employment may be established by any credible
evidence including (but not limited to) company records, pension
records, earnings statements, coworker affidavits, and sworn
testimony.  If the evidence establishes that the miner's employment
lasted for a calendar year or partial periods totaling a 365-day period
amounting to one year, it shall be presumed in the absence of
evidence to the contrary, that the miner spent at least 125 working
days in such employment.
(iii) If the evidence is insufficient to establish the beginning and
ending dates of the miner's coal mine employment, or the miner's
employment lasted less than a calendar year, then the adjudication
officer may use the following formula: divide the miner's yearly
income from work as a miner by the coal mine industry's average
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daily earnings for that year, as reported by the Bureau of Labor
Statistics (BLS).  A copy of the BLS table shall be made part of the
record if the adjudication officer uses this method to establish the
length of the miner's work history.
(iv) No periods of coal mine employment occurring outside the
United States shall be considered in computing the miner's work
history.

20 C.F.R. § 725.101(a)(32) (Dec. 20, 2000).

In its comments to the changes, the Department “concluded that a single definition with
general applicability was appropriate since the calculation of the length of a miner's employment is
the same inquiry under both §§ 718.301 and 725.493(b).”  Regulations Implementing the Federal
Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,951 (Dec. 20, 2000).

C. Documentation supporting length of coal mine employment

1. Social Security earnings records

Social Security earnings records are often a part of the record and generally are probative
evidence of the length of coal mine employment.  However, this source of evidence has its
limitations.  The first records were kept for 1937 and wages were reported only twice during that
year.  Further, since 1951 the Social Security Administration only reported earnings up to a certain
level, as reflected below.  Thus, lack of reported earnings in the fourth quarter of a year does not
necessarily mean that the claimant performed no coal mine work during that quarter.  Procurement
of the Social Security records is not the obligation of the district director.  If the earnings statement
does not appear in the record, the claimant must obtain the records if he or she intends to rely upon
them.  Schmidt v. Amax Coal Co., 7 B.L.R. 1-489 (1984).

The regulations at 20 C.F.R. § 404.1047 set forth the annual wage limitation established by
the Social Security Administration:

Payments made by an employer to you as an employee in a calendar year that are
more than the annual wage limitations are not wages.  The annual wage limitation is:

(a) $3,600 for 1951 through 1954;
(b) $4,200 for 1955 through 1958;
(c) $4,800 for 1959 through 1965;
(d) $6,600 for 1966 through 1967;
(e) $7,800 for 1968 through 1971;
(f) $9,000 for 1972;
(g) $10,800 for 1973;
(h) $13,200 for 1974;
(i) $14,100 for 1975;
(j) $15,300 for 1976;
(k) $16,500 for 1977;
(l) $17,700 for 1978;
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(m) $22,900 for 1979;
(n) $25,900 for 1980;
(o) $29,700 for 1981; and
(p) after 1981 an amount equal to the contribution and benefits

base figured under § 404.1048 for that year. 
20 C.F.R. § 404.1047.

It is also important to note that, starting with the calendar year of 1978, the Social Security
Administration will only count those quarters in which the claimant earned $250.00, not $50.00.  20
C.F.R. § 404.143(a).  Moreover, social security records are only as good as the reporting.  Keep in
mind that many coal companies in the early years would pay in cash or in company script without
withholding money for Social Security.

Based on the method of computation established by the Social Security Administration, the
Board has held that counting quarters in which the miner earned $50.00 or more, while not counting
the quarters in which he earned less, is a reasonable method of computation.  Tackett v. Director,
OWCP, 6 B.L.R. 1-839 (1984); Combs v. Director, OWCP, 2 B.L.R. 1-904 (1980); Reboy v.
Director, OWCP, 2 B.L.R. 1-582 (1979).  See also 20 C.F.R. § 404.140(b).  In Croucher v. Director,
OWCP, 20 B.L.R. 1-67 (1996)(en banc), the Board upheld an administrative law judge's method of
calculating the length of Claimant's coal mine employment based upon the miner's social security
records where the administrative law judge counted only those quarters wherein the miner earned
in excess of $50 per quarter from 1937 through 1946.  Further, the Board held that it was proper for
the administrative law judge to credit the testimony of Claimant's wife to determine the amount of
coal mine employment prior to 1937.
  

The $50.00 rule is not mandatory, however, and the Board has upheld, as reasonable and
supported by substantial evidence, an administrative law judge's approximation of the actual time
a claimant spent working full-time by crediting some quarters as only one or two months even
though over $50.00 was recorded.   Harrell v. Pittsburgh and Midway Coal Co., 6 B.L.R. 1-961
(1984).  In Clayton v. Pyro Mining Co., 7 B.L.R. 1-551 (1984), the administrative law judge found
that the Social Security records reflected minimal earnings for several quarters and that such records
did not represent a full quarter of employment.  The Board found reasonable the administrative law
judge's application of earnings in such a quarter to other quarters which likewise indicated less than
full-time employment, to total a full quarter of employment.  

2. Affidavits

Affidavits concerning the claimant's length of coal mine work constitute relevant evidence
which the administrative law judge may consider within his or her discretion, Clayton v. Pyro
Mining Co., 7 B.L.R. 1-551 (1984), despite the hearsay character of the evidence.  Williams v. Black
Diamond Coal Mining Co., 6 B.L.R. 1-188 (1983).
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3. Coal mine employment form completed by the miner

The record in a black lung case usually contains a history of coal mine employment form
completed by the claimant at the time s/he filed an application for benefits on which the miner's coal
mine employment is listed.  This document does not need to be corroborated to be found credible
and, standing alone, may be the basis for a finding of length of coal mine employment.  Harkey v.
Alabama By-Products Corp., 7 B.L.R. 1-26 (1984).

4. Claimant's testimony

A finding concerning the miner's length of coal mine employment may be based exclusively
on the claimant's own testimony where it is uncontradicted and credible.  Bizarri v. Consolidation
Coal Co., 7 B.L.R. 1-343 (1984); Coval v. Pike Coal Co., 7 B.L.R. 1-272 (1984); Gilliam v. G & 0
Coal Co., 7 B.L.R. 1-59 (1984).  Similarly, where the Social Security earnings record is found to be
incomplete, it is reasonable to credit the claimant's uncontradicted testimony in establishing length
of coal mine employment.  Niccoli v. Director, OWCP, 6 B.L.R. 1-910 (1984).  However, an
administrative law judge may credit Social Security records over the claimant's testimony where the
testimony is unreliable.  Tackett v. Director, OWCP, 6 B.L.R. 1-839 (1984).

5. Other evidence

Evidence concerning the claimant's work status may also be found on other documentation
in the record.  Birth certificates of the miner's children which list the claimant's occupation, such as
“farmer” or “miner,” are relevant to a determination of his status at that time.  Smith v. Director,
OWCP, 7 B.L.R. 1-370 (1984).  Statements on marriage certificates, census records, hospital records,
death certificates, or military discharge records are similarly relevant.  Letters from the claimant's
coal mine employers listing his period or periods of employment are also highly probative. 
 

E. Periods included in computing length of coal mine employment

1. Vacation time

a. Prior to applicability of December 2000 regulations

A paid vacation is a form of compensation for actual labor performed; therefore, the vacation
period should be included as part of the claimant's coal mine employment.  Van Nest v.
Consolidation Coal Co., 3 B.L.R. 1-526 (1981), rev'd on other grounds, Nos. 81-3411 and 81-3463
(6th Cir. 1982)(unpublished).  

b. After applicability of December 2000 regulations

The Department amended the regulations to delete 20 C.F.R. § 725.301(b), which provided
that “a year of employment means a period of one year, or partial periods totaling one year . . ..”
Under the new regulations, § 725.301 provides the following:
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The presumptions set forth in Secs. 718.302, 718.303, 718.305 and 718.306 apply
only if a miner worked in one or more coal mines for the number of years required
to invoke the presumption.  The length of a miner's coal mine work history must be
computed as provided by 20 C.F.R. § 725.l01(a)(32).

20 C.F.R. § 301 (Dec. 20, 2000).  The provisions at § 725.101(a)(32), in turn, read as follows:

Year means a period of one calendar year (365 days, or 366 days if one day is
February 29), or partial periods totaling one year, during which the miner worked in
or around a coal mine or mines for at least 125 'working days.'  A 'working day'
means any day or part of a day for which the miner received pay for work as a miner,
but shall not include any day for which the miner received pay while on approved
absence, such as vacation or sick leave.  In determining whether a miner worked for
one year, any day for which the miner received pay while on an approved absence,
such as vacation or sick leave, may be counted as part of the calendar year and as
partial periods totaling one year.

(i) If the evidence establishes that the miner worked in or around coal
mines at least 125 working days during a calendar year or partial
periods totaling one year, then the miner has worked one year in coal
mine employment for all purposes under the Act.  If a miner worked
fewer than 125 working days in a year, he or she has worked a
fractional year based on the ratio of the actual number of days worked
to 125.  Proof that the miner worked more than 125 working days in
a calendar year or partial periods totaling a year, shall not establish
more than one year.
(ii) to the extent the evidence permits, the beginning and ending dates
of all periods of coal mine employment shall be ascertained.  The
dates and length of employment may be established by any credible
evidence including (but not limited to) company records, pension
records, earnings statements, coworker affidavits, and sworn
testimony.  If the evidence establishes that the miner's employment
lasted for a calendar year or partial periods totaling a 365-day period
amounting to one year, it shall be presumed in the absence of
evidence to the contrary, that the miner spent at least 125 working
days in such employment.
(iii) If the evidence is insufficient to establish the beginning and
ending dates of the miner's coal mine employment, or the miner's
employment lasted less than a calendar year, then the adjudication
officer may use the following formula: divide the miner's yearly
income from work as a miner by the coal mine industry's average
daily earnings for that year, as reported by the Bureau of Labor
Statistics (BLS).  A copy of the BLS table shall be made part of the
record if the adjudication officer uses this method to establish the
length of the miner's work history.
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(iv) No periods of coal mine employment occurring outside the
United States shall be considered in computing the miner's work
history.

20 C.F.R. § 725.101(a)(32) (Dec. 20, 2000).

In its comments to the changes, the Department “concluded that a single definition with
general applicability was appropriate since the calculation of the length of a miner's employment is
the same inquiry under both §§ 718.301 and 725.493(b).”  Regulations Implementing the Federal
Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,951 (Dec. 20, 2000).  The Department
further stated the following:

The Department now has amended the language of § 725.101(a)(32) to clarify that
periods of approved absences count only towards the miner's 'year' of employment,
and not to the actual 125 'working days' during which the miner must have worked
and received pay as a miner.  Thus, in order to have one year of coal mine
employment, the regulations contemplates an employment relationship totaling 365
days, within which 125 days were spent working and being exposed to coal mine
dust, as opposed to being on vacation or sick leave.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,959 (Dec. 20, 2000).

2. Injury or sick time

a. Prior to applicability of December 2000 regulations

The time a miner is carried on a payroll due to “injury time” may be counted in determining
length of coal mine employment.  The Board held that, as a matter of fairness, this time should be
counted because the miner could not work due to an employment-related injury.  Soulsby v.
Consolidation Coal Co., 3 B.L.R. 1-565 (1981), rev'd on other grounds, 679 F.2d 888 (4th Cir.
1982)(per curiam).  See also Verdi v. Price River Coal Co., 6 B.L.R. 1-1067 (1984).  

In Thomas v. BethEnergy Mines, Inc., 21 B.L.R. 1-10 (1997) (on recon.), the Board held that
the time during which the miner was on sick leave for a back injury counted towards his length of
coal mine employment with the responsible operator:

Because the miner's time on sick leave counts towards his employment with Big
Mountain, the miner was employed with Big Mountain for more than 125 working
days.  If the miner was not being paid for his time from work due to the accident or
illness or was not excused during his absences from work, Big Mountain failed to
establish this fact despite its burden to do so.  (citations omitted).

In Northern Coal Co. v. Director, OWCP, 100 F.3d 871 n. 8 (10th Cir. 1996), the court held
that the ALJ properly calculated Claimant's length of coal mine employment to include that time
during which “he remained employed by Northern during his sick leave until he was laid off.”  
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b. After applicability of December 2000 regulations

The Department amended the regulations to delete 20 C.F.R. § 725.301(b), which provided
that “a year of employment means a period of one year, or partial periods totaling one year . . ..”
Under the new regulations, § 725.301 provides the following:

The presumptions set forth in Secs. 718.302, 718.303, 718.305 and 718.306 apply
only if a miner worked in one or more coal mines for the number of years required
to invoke the presumption.  The length of a miner's coal mine work history must be
computed as provided by 20 C.F.R. § 725.l01(a)(32).

20 C.F.R. § 725.301 (Dec. 20, 2000).  The provisions at § 725.101(a)(32), in turn, read as follows:

Year means a period of one calendar year (365 days, or 366 days if one day is
February 29), or partial periods totaling one year, during which the miner worked in
or around a coal mine or mines for at least 125 'working days.'  A 'working day'
means any day or part of a day for which the miner received pay for work as a miner,
but shall not include any day for which the miner received pay while on approved
absence, such as vacation or sick leave.  In determining whether a miner worked for
one year, any day for which the miner received pay while on an approved absence,
such as vacation or sick leave, may be counted as part of the calendar year and as
partial periods totaling one year.

(i) If the evidence establishes that the miner worked in or around coal
mines at least 125 working days during a calendar year or partial
periods totaling one year, then the miner has worked one year in coal
mine employment for all purposes under the Act.  If a miner worked
fewer than 125 working days in a year, he or she has worked a
fractional year based on the ratio of the actual number of days worked
to 125.  Proof that the miner worked more than 125 working days in
a calendar year or partial periods totaling a year, shall not establish
more than one year.
(ii) to the extent the evidence permits, the beginning and ending dates
of all periods of coal mine employment shall be ascertained.  The
dates and length of employment may be established by any credible
evidence including (but not limited to) company records, pension
records, earnings statements, coworker affidavits, and sworn
testimony.  If the evidence establishes that the miner's employment
lasted for a calendar year or partial periods totaling a 365-day period
amounting to one year, it shall be presumed in the absence of
evidence to the contrary, that the miner spent at least 125 working
days in such employment.
(iii) If the evidence is insufficient to establish the beginning and
ending dates of the miner's coal mine employment, or the miner's
employment lasted less than a calendar year, then the adjudication
officer may use the following formula: divide the miner's yearly
income from work as a miner by the coal mine industry's average
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daily earnings for that year, as reported by the Bureau of Labor
Statistics (BLS).  A copy of the BLS table shall be made part of the
record if the adjudication officer uses this method to establish the
length of the miner's work history.
(iv) No periods of coal mine employment occurring outside the
United States shall be considered in computing the miner's work
history.

20 C.F.R. § 725.101(a)(32) (Dec. 20, 2000).

In its comments to the changes, the Department “concluded that a single definition with
general applicability was appropriate since the calculation of the length of a miner's employment is
the same inquiry under both §§ 718.301 and 725.493(b).”  Regulations Implementing the Federal
Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,951 (Dec. 20, 2000).  The Department
further stated the following:

The Department now has amended the language of § 725.101(a)(32) to clarify that
periods of approved absences count only towards the miner's 'year' of employment,
and not to the actual 125 'working days' during which the miner must have worked
and received pay as a miner.  Thus, in order to have one year of coal mine
employment, the regulations contemplates an employment relationship totaling 365
days, within which 125 days were spent working and being exposed to coal mine
dust, as opposed to being on vacation or sick leave.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,959 (Dec. 20, 2000).

3. Seasonal employment

It is reasonable for an administrative law judge to credit a miner only with the actual time he
spent working as a coal miner, even though, the practice of the mine in which he worked was to
close during the summer months.  Hunt v. Director, OWCP, 7 B.L.R. 1-709 (1985).  Claimant had
argued that the summer months should also be included because he was, in fact, still listed on the
company's records as an employee.  However, the Board held the following in Thomas v. BethEnergy
Mines, Inc., 21 B.L.R. 1-10 (1997) (on recon.):

[W]e now hold that the administrative law judge properly rejected Big Mountain's
argument that the language in Section 725.493(b) requiring the miner to have worked
for at least 125 working days in order to establish regular employment was
mandatory.  We affirm the administrative law judge's finding that the provisions in
Section 725.493(b) were included to provide guidance in factually disputed cases on
the question of how to calculate a year of employment for purposes of Section
725.493, and were not intended to deny liability where it is uncontested that a miner
was carried on the payroll as an employee for a period in excess of one year.
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F. Periods not included in computing length of coal mine employment

1. Seniority time

In Van Nest, supra, the Board excluded from computation of coal mine employment the
period that the miner was carried on the payroll due to “seniority-time.”  

2. Voluntary strike time

Time spent by a claimant in a voluntary strike does not constitute coal mine employment
under the Act.  Tackett v. Cargo Mining Co., 12 B.L.R. 1-11, (1988)(en banc), aff'd sub. nom.,
Director, OWCP v. Cargo Mining Co., Nos. 88-3531 and 7578 (6th Cir. May 11, 1989)(unpub.).



7.1Rev. August 2001

Chapter 7
Designation of Responsible Operator

I. Generally
[ II(L) ]

Liability for payment of benefits to eligible miners and their survivors rests with the
responsible operator or, if the responsible operator is unknown or is unable to pay benefits, liability
is assessed against the Black Lung Disability Trust Fund.  For an employer to be named a responsible
operator, certain statutory and regulatory requirements must be met.  Direct employer liability for
payment of claims can only result where the miner ceased coal mine employment after December
31, 1969.  20 C.F.R. § 725.492(a)(3).  Moreover, an employer is liable only for the payment of
benefits for any period after December 31, 1973.  20 C.F.R. § 725.492(a).

II. “Operator” defined

The threshold requirement for identification of the responsible operator is determining
whether an “operator” is involved.  Subsection 725.491(a), defines “operator” as the following:

[A]ny owner, lessee or other person who operates, controls, or supervises a coal mine
or any independent contractor performing services or construction at such mine...,
[c]ertain other employers, including those engaged in coal mine construction,
maintenance and transportation, shall also be considered to be operators for purposes
of this part.  An independent contractor or self-employed miner, construction worker,
coal preparation worker, or transportation worker may also be considered a coal mine
operator for purposes of this part.

III. Most recent operator liable

Liability is assessed against the most recent operator which meets the requirements at 
§§ 725.492 and 725.493.  

A. Prior to applicability of December 2000 regulations

An administrative law judge is required to go back up the chain of operators for which the
claimant worked until the most recent operator, which meets the regulatory requirements and has the
financial ability to pay, is identified.  See Cole v. East Kentucky Collieries, 20 B.L.R. 1-51 (1996);
Director, OWCP v. Trace Fork Coal Co. [Matney], 67 F.3d 503 (4th Cir. 1995), rev'g in part sub
nom., Matney v. Trace Fork Coal Co., 17 B.L.R. 1-145 (1993).  

It is noteworthy that, in Matney, the Fourth Circuit denied the Director's motion to remand
for designation of the proper responsible operator.  The court reasoned that it was improper to
attempt to name a new operator after the claim had been fully litigated on the merits and benefits
were awarded.  The court concluded that to hold otherwise could potentially upset a claimant's
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entitlement to benefits, as the newly named operator would be entitled to challenge the claimant's
award.  In view of this decision, if an administrative law judge is assigned a case involving multiple
responsible operators with no explanation as to why one operator was not selected, then either by
motion of a party or sua sponte, the administrative law judge may remand the case, prior to a
hearing, for designation of the proper operator.  In the event that a single operator cannot be named,
the Director may be directed to provide a specific explanation of the reasons which necessitate
naming more than one operator.

As previously noted, where no operator can be identified, liability for the payment of benefits
lies with the  Black Lung Disability Trust Fund.  20 C.F.R. §§ 725.490 and 725.493(a)(4).  In
determining liability as between two or more operators meeting the criteria of § 725.492, the operator
which is liable is the one which most recently employed a claimant for a cumulative period of one
year and which has not demonstrated an inability to pay benefits.  In most instances, this employment
relationship is clear; moreover, in subcontractor relationships or cases involving self-employment,
agreements or contracts between parties may specify which party is liable for workers' compensation
claims arising out of the contract.  Where no such liability is specified, the regulations provide that
primary consideration is given to the company which is directly responsible for the supervision,
operation, and control of the mine or other facility where the miner worked.  20 C.F.R. § 725.491.

B. After applicability of December 2000 regulations

Under the amended regulations, a claim is referred to this Office from the district director
with only one operator designated as potentially responsible for the payment of benefits.  20 C.F.R.
§ 725.418(d) (Dec. 20, 2000).  As a result, the amended regulations also contain certain restrictions
with regard to actions taken by administrative law judges.  For example, § 725.465(b) provides that
“[t]he administrative law judge shall not dismiss the operator designated as the responsible operator
by the district director, except upon the motion or written agreement of the Director.”  20 C.F.R.
§ 725.465(b) (Dec. 20, 2000).  According to the Department's comments, this provision is not
intended to eliminate the administrative law judge's authority to adjudicate the issue of whether the
named responsible operator is in fact liable for the payment of benefits; rather, it is a means to
prevent preliminary decision by the administrative law judge dismissing the operator and, thereby
requiring the Director to file an interlocutory appeal or with an appeal following a decision on the
merits in which the Board may decide to affirm the dismissal of the responsible operator “solely
because the operator did not have an opportunity to participate in the adjudication of the merits of
the claim.”  Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65
Fed. Reg. 80,004 - 80,005 (Dec. 20, 2000).

Moreover, § 725.456(b)(1) provides that “[d]ocumentary evidence pertaining to the liability
of a potentially liable operator and/or the identification of a responsible operator which was not
submitted to the district director shall not be admitted into the hearing record in the absence of
extraordinary circumstances.”  20 C.F.R. § 725.456(b)(1) (Dec. 20, 2000). 



7.3Rev. August 2001

  

IV. Identifying the proper operator; burden of production/persuasion

A.  Director's burden to investigate and assess liability

In England v. Island Creek Coal Co., 17 B.L.R. 1-141 (1993), the Board emphasized that it
is the Director's burden to investigate and assess liability against the proper operator.  Specifically,
the Board determined that the named employer in England “completely and successfully completed
its defense that [another employer] should have been named as responsible operator by
demonstrating that the claimant was employed by [the other operator] for more than one calendar
year.”  The Board stated that, by requiring that the named operator affirmatively establish that
liability for the payment of benefits lay with another employer, “the Director [was] attempting to
charge [the named employer] with the burden of demonstrating the ability of another operator to
assume payment.”  The Board then concluded that such was improper as the burden lies with the
Director and, as a result, it proceeded to assess liability against the Trust Fund because the Director
never proceeded against the other employer and “to do so at this juncture . . . would offend due
process. . . .”

B. Proceeding against the potential operator at every stage of litigation

The Department of Labor must resolve the issue of whether an  operator is the responsible
operator in preliminary proceedings or proceed against all putative responsible operators at every
stage of adjudication.  The agency is not entitled to a second opportunity to identify another
responsible operator.  Crabtree v. Bethlehem Steel Corp., 7 B.L.R. 1-354 (1984).  But see Director,
OWCP v. Oglebay Norton, 877 F.2d 1300 (6th Cir. 1989).  In Oglebay Norton, the court refused to
apply Crabtree where no prejudice resulted from naming a second responsible operator, since under
§ 725.412(a), an operator can be named at “any time during the processing of a claim” although it
should be done “as soon after the filing of the claim as the evidence obtained permits.”  The Board
itself also limited Crabtree, holding that an employer who was named as responsible operator prior
to the administrative law judge hearing where two years remained to allow development of a defense
was not prejudiced by such action.  Lewis v. Consolidation Coal Co., 15 B.L.R. 1-37 (1990); Beckett
v. Raven Smokeless Coal Co., 14 B.L.R. 1-43 (1990).

In Mitchem v. Bailey Energy, Inc., 22 B.L.R. 1-24 (1999)(en banc), the Director argued that,
Bailey Energy was Claimant's most recent employer and it “should be held liable because it has not
proved that it is incapable of paying benefits.”  Employer did not file a controversion at the district
director's level nor was it represented at the hearing held before an administrative law judge.  At the
hearing, the Director maintained that a prior employer, Pocahontas Coal, should be held liable as
evidence demonstrated that Bailey Energy was uninsured and its president “had a net worth of
negative one million dollars.”  The Board stated the following:

As discussed at oral argument, allowing the Director to change his position after an
administrative law judge has awarded claimant benefits and hold Bailey Energy liable
for those benefits, raises due process concerns for Bailey Energy which did not
participate in the hearing before the administrative law judge.  Therefore,  . . . if, on
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remand, Bailey Energy were held to be the responsible operator in this case, it would
be entitled to challenge claimant's entitlement to benefits . . . which had been
established previously.  To hold Bailey Energy liable for benefits in this case clearly
would be inconsistent with the holdings in Matney and Crabtree and raise the
concerns which the Fourth Circuit court and the Board sought to avoid in those cases.

Our dissenting colleagues believe that Bailey Energy has forfeited its right to contest
the award by failing to appear at the hearing after failing to file a controversion or a
response to the initial decision.  The Director, however, has not fulfilled his
responsibility under Crabtree simply by naming Bailey Energy as a party, without
continuing to proceed against it.  Yet at the hearing he conceded that only United
Pocahontas and its insurer could be held liable.

. . .  

Because the Director chose to proceed against only United Pocahontas and its insurer
prior to conceding, together with United Pocahontas, claimant's entitlement to
benefits, it is now too late to assign liability for those benefits to Bailey Energy.

The Board noted that, under the procedural history of the case, the Director properly notified all
operators of their potential liability.  However, at the hearing before an administrative law judge, the
Director presented evidence that Bailey Energy was incapable of paying benefits and argued that
United Pocahontas should be held liable.  On appeal, the Director switched its position and sought
a remand to assess liability against Bailey Energy.  On reconsideration, the Board held that it
properly denied the Director's request and concluded that “[t]he Director should have fully developed
below the evidence regarding Bailey Energy's capability to pay.”  As a result, the Board concluded
that the “request now to direct Bailey Energy to pay benefits comes too late.”  It stated that “[w]hile
the Director notified all the potentially responsible operators in this case, he did not fulfill his duty
to 'proceed against' all possible operators because he did not fully develop evidence regarding their
financial capability pursuant to 20 C.F.R. §§ 724.410(b), (and) 725.412, . . ..”

V. Requirements for responsible operator designation

A. Powers of supervision and control

The focus of inquiry is whether the entity has the right to control the details of the work.
Principal factors bearing on the right to control include the following:  (1) direct evidence of the right
or exercise of control; (2) method of payment; (3) furnishing of equipment; and (4) the right to fire.
Crabtree v. Bethlehem Steel Corp., 7 B.L.R. 1-354 (1984).  In determining whether a company is an
operator, the Board has held that the test is whether the company has reserved to itself, under its
contractual arrangements, powers which allow it to exercise supervision and control over the coal
mine.  The test is not whether the company has, in fact, exercised such powers.  Long v. Clearfield
Bituminous Coal Corp., 1 B.L.R. 1-149 (1977).  This was upheld by the Third Circuit in Elliot Coal
Mining Co. v. Director, OWCP, 17 F.3d 616 (3d Cir.1994)(lessor was without substantial control
and was, therefore, not a responsible operator).  Based on this rationale, a company which constructs,
enlarges, and repairs coal preparation facilities is also a coal mine operator when it has the
contractual power to shut down the coal processing plant, therefore, exercising control over the mine,
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and when the company's employees also supervised the operation of these same facilities during start
up periods.  Hughes v. Heyl & Patterson, Inc., 647 F.2d 452 (4th Cir. 1981).

The Board later held, in Price v. Dresser Industries, Inc., 8 B.L.R. 1-179 (1985), that
companies having only de minimis or sporadic contact with a mine and/or which merely provide
incidental services to coal mines are not operators within the meaning of the Act.  Id. at 1-181.  Yet,
an employer's involvement in the dismantling, loading, moving, and reassembly of equipment users
in strip mining operations constitutes essential mine services and sufficient presence at mine sites
to consider the employer an operator.  Zimmerman v. J. Robert Bazley, Inc., 10 B.L.R. 1-75 (1987).

1. Independent contractors

An independent contractor which provides heavy equipment services and maintains a
continued presence at the mine may be a responsible operator.  Itell v. Ritchey Trucking Co., 8
B.L.R. 1-356 (1986).  

Under the amended regulations, an “independent contractor” may be held liable for the
payment of benefits and includes “any person who contracts to perform services.”  20 C.F.R.
§ 725.491(c) (Dec. 20, 2000).  As under the prior version of the regulations, an independent
contractor's “status as an operator shall not be contingent upon the amount or percentage of its work
or business related to activities in or around a mine, nor upon the number or percentage of its
employees engaged in such activities.”

2. Franchised equipment dealer

A franchised equipment dealer with a continuous presence at a mine has been found to be
a coal operator.  Etzweiler v. Cleveland Brothers Equipment Co., 16 B.L.R. 1-38 (1992). 

3. Lessors

a. Prior to applicability of December 2000 regulations

The regulations at 20 C.F.R. § 725.491(b)(2)-(4) and (c)(iii) address the assignment of
liability involving lessee-lessor relationships.  As a general rule, lessee liability is primary, while
lessor liability is secondary.  However, the lessor may have primary liability if the lease or agreement
is made or renewed after August 18, 1978 (the effective date of Part 725), the lessor previously
operated a coal mine, and such lease or agreement does not require the lessee to guarantee payment
of federal black lung benefits.  20 C.F.R. § 725.491(b)(2)(iii).

Where a lessor of a mine retains sufficient rights of control and supervision of mining
operations, including right of inspection, right of ejectment and confession of judgment, and the right
to direct the manner and extraction of coal, the lessor may be held to be the responsible operator.
Yebernetsky v. Elliot Coal Mining Co., Inc., BRB No. 84-2560 BLA (June 30, 1988)(unpublished),
aff'd on reconsideration (1988)(unpublished).   
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In Elliot Coal Mining Co. v. Director, OWCP, 17 F.3d 616 (3d Cir. 1994), the court noted
that the language of § 3(d) of the Act requires that an owner or lessor retain “some right to control
or supervise others' mining operations on land they own or lease.”  In this vein, the Third Circuit
interpreted this regulatory provision to require “actual operation, supervision or control and that the
mere existence of an unexercised right to control cannot make a lessor or owner a responsible
operator.”  Rather, the lessor or owner must have “substantial, effective control” over the mining
operation.

b. After applicability of December 2000 regulations

Under the amended regulations at § 725.491(a)(1), an “operator” is defined to include “[a]ny
owner, lessee, or other person who operates, controls, or supervises a coal mine, or any independent
contractor performing services or construction at such mine.”  20 C.F.R. § 724.491(a)(1) (Dec. 20,
2000).  The new regulations further provide the following:

(e) The operation, control or supervision referred to in paragraph (a)(1) of this section
may be exercised directly or indirectly.  Thus, for example, where a coal mine is
leased, and the lease empowers the lessor to make decisions with respect to the terms
and conditions under which coal is to be extracted or prepared, such as, but not
limited to, the manner of extraction or preparation or the amount of coal to be
produced, the lessor may be considered an operator.  Similarly, any parent entity or
other controlling business entity may be considered an operator for purposes of this
part, regardless of the nature of its business activities.

20 C.F.R. § 725.491(e) (Dec. 20, 2000).  The new regulations also contain provisions which define
the employment relationship, in cases involving lease agreements, for purposes of ascertaining the
proper responsible operator.  Section 725.493 provides, in part, as follows:

(b) This paragraph contains examples of relationships that will be considered
employment relationships for purposes of this part.  The list is not intended to be
exclusive.

. . .

(3) In any claim in which the operator which directed, controlled or
supervised the miner is a lessee shall be considered primarily liable
for the claim.  The liability of the lessor may be established only after
it has been determined that the lessee is unable to provide for the
payment of benefits to a successful claimant.  In any case involving
the liability of a lessor for a claim arising out of employment with a
lessee, any determination of lessor liability shall be made on the basis
of the facts present in the case in accordance with the following
considerations:

(i) Where a coal mine is leased, the lease empowers
the lessor to make decisions with respect to the terms
and conditions under which coal is to be extracted or
prepared, such as, but not limited to, the manner of
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extraction or preparation or the amount of coal to be
produced, the lessor shall be considered the employer
of any employees of the lessee.
(ii) Where a coal mine is leased to a self-employed
operator, the lessor shall be considered the employer
of such self-employed operator and its employees if
the lease or agreement is executed or renewed after
August 18, 1978 and such lease or agreement does not
require the lessee to guarantee the payment of benefits
which may be required under this part and part 726 of
this subchapter.
(iii) Where a lessor previously operated a coal mine,
it may be considered an operator with respect to
employees of any lessee of such mine, particularly
where the leasing arrangement was executed or
renewed after August 18, 1978 and does not require
the lessee to secure benefits provided by the Act, . . ..

20 C.F.R. § 725.493(b) (Dec. 20, 2000).

4. The parent company

The regulations at 20 C.F.R. § 725.491(b) provide that in identifying the operator, where the
individual or business entity most directly connected with the mine site is not capable of assuming
liability for the payment of benefits (see § 725.492(d)), or is no longer in business, a parent entity
or other member of a joint venture, partnership, or controlling business entity may be considered an
operator.

Under the amended regulations at § 725.491(b), the terms “owner,” “lessee,” and “person”
includes any individual, partnership, association, corporation, firm, subsidiary of a corporation, or
other organization, as appropriate, except that an officer of a corporation shall not be considered an
'operator' for purposes of this part.”  20 C.F.R. § 725.491(b) (Dec. 20, 2000).  Moreover, the
language at § 725.493(b)(2) provides that “[i]n any case in which the operator which directed,
controlled or supervised the miner is no longer in business and such operator was a subsidiary of a
parent company, a member of a joint venture, a partner in a partnership, or was substantially owned
or controlled by another business entity, such parent entity or other member of a joint venture or
partner or controlling business entity may be considered the employer of any employees of such
operator.”  20 C.F.R. § 725.493(b)(2) (Dec. 20, 2000).

5. The self-employed miner

A self-employed miner may be considered an operator under the regulations.  20  C.F.R.
§ 725.491(c)(2)(i).  However, the self-employed operator, depending upon the circumstances of the
case, may instead be considered an employee of any other operator, person, or business entity which
substantially controls, supervises, or is financially responsible for the activities of the self-employed
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operator.  20 C.F.R. § 725.491(c)(2)(ii).  See Crews v. Leckie Smokeless Coal Co., 7 B.L.R. 1-220
(1984).

Under the amended regulations at § 725.491(b), the terms “owner,” “lessee,” and “person”
includes any individual, partnership, association, corporation, firm, subsidiary of a corporation, or
other organization, as appropriate, except that an officer of a corporation shall not be considered an
'operator' for purposes of this part.”  20 C.F.R. § 725.491(b) (Dec. 20, 2000).  Moreover,
§ 725.493(b)(3)(ii) states that “[w]here a coal mine is leased to a self-employed operator, the lessor
shall be considered the employer of such self-employed operator and its employees if the lease or
agreement is executed to renewed after August 18, 1978 and such lease or agreement does not
require the lessee to guarantee the payment of benefits which may be required under this part and
part 726 of this subchapter.”  20 C.F.R. § 725.493(b)(3)(ii) (Dec. 20, 2000).  In addition, the
amended regulations provide that “[a] self-employed operator, depending upon the facts of the case,
may be considered an employee of any other operator, person, or business entity which substantially
controls, supervises, or is financially responsible for the activities of the self-employed operator.”
20 C.F.R. § 725.493(b)(4) (Dec. 20, 2000).

6. Successor liability
[ II(L)(2) ]

a. Prior to applicability of December 2000 regulations

Prior to the enactment of the Black Lung Benefits Reform Act of 1977, the Act at 30 U.S.C.
§ 932(i) provided that any mine operator who acquired a mine, or substantially all of its assets, from
a prior operator after the enactment date of the title and who was an operator of the mine on or after
the effective date of the title was responsible for the payment of all benefits which would have been
payable to miners previously employed in the mine as if the acquisition had not occurred.  

The Reform Act amended this section to provide that any mine operator who acquired a mine
or substantially all of its assets on or after January 1, 1970, from a mine operator who was an
operator on or after January 1, 1970, will be liable for payment of all benefits which would have
been payable to miners previously employed by such prior operator as if the acquisition had not
occurred. Thus, the last successor operator who acquired the mine or substantially all of its assets
on or after January 1, 1970, shall, if found financially capable, be liable for payment of all benefits.
20 C.F.R. §§ 725.493(a)(2) and (a)(3).  See Hendrick v. Sterling Smokeless Coal Co., 6 B.L.R.
1-1029 (1984); Haer v. Penn Pocahontas Coal Co., 1 B.L.R. 1-579 (1978); Truitt v. North American
Coal Corp., 2 B.L.R. 1-199 (1979), appeal dismissed sub nom, Director, OWCP v. North American
Coal Corp., 2 B.L.R. 2-45 (3d Cir. 1984); Close v. National Mines Corp., 7 B.L.R. 1-455 (1978).

Thus, by Order Granting Reconsideration in Williams v. Humphrey's Enterprises, Inc., 19
B.L.R. 1-111 (1995)(recon.), the Board has held that “to demonstrate whether an actual transfer of
assets had occurred the evidence must establish that the operator purchasing stock had control of the
daily mining operations.”  In this case, the Board denied relief sought by the Director and reaffirmed
its original decision in Williams to conclude that the Director did not establish an adequate record
upon which to find successorship between Humphrey's Enterprises and Blackwood or Sunrise.
Further, the Board rejected the Director's position that the “degree of control” is not considered when
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determining successorship; rather, only the “transfer of assets” is relevant pursuant to
§ 725.493(a)(2)(i) of the regulations.

In C & K Coal Co. v. Taylor, 165 F.3d 254 (3d Cir. 1999), the court held that a successor
mine operator was liable for the payment of benefits where the miner had worked for the predecessor
mine company for 27 years and then had worked for the successor for only three months.  Moreover,
the court declined to apportion liability between the predecessor and successor.  In so holding, the
court disagreed with the successor operator's argument that it could not be held responsible because
it had not employed the miner for at least one year.  Upon review of the statute and regulations, the
court determined that, once the successor purchased the assets of the predecessor company and the
miner worked for the successor, then his years of coal mine employment with the predecessor were
attributed to the successor.  Finally, the court concluded that a 23 year delay from the initial
application for benefits to the date of the responsible operator determination did not violate
employer's due process rights.  However, it stated the following:

Although we recognize that inadequate information initially hampered the Office's
ability to grasp the relationship among Taylor, Lamp, and C & K, we are appalled
that this relatively straightforward issue bounced three times between the Office and
an ALJ, accompanied by unnecessary delays.  Similarly, we cannot ignore that the
Board compounded the delay by permitting the Director to flout its rules that set time
limits for filing briefs.

.   .   .

The tortured route that this matter took towards resolution simply cannot be justified.
Counsel for the current Director, with admirable candor, did not try to do so at oral
argument.  Rather, he assured us that steps have been taken in the past few years to
ensure that Black Lung claims are expeditiously resolved.  Statistics reveal that the
number and age of pending Black Lung cases has, indeed, steadily decreased.  We
cannot hope but that this trend continues.  Recent progress, however, is of little
consolation to (Employer) . . ..

b. After applicability of December 2000 regulations

The provisions at § 725.492 contain an amended definition of “successor operator.”  20
C.F.R. § 725.492 (Dec. 20, 2000).  Subsection (a) provides that “[a]ny person who . . . acquired a
mine or mines, or substantially all of the assets thereof, from a prior operator, or acquired the coal
mining business of such prior operator, or substantially all of the assets thereof, shall be considered
a 'successor operator' with respect to any miners previously employed by such prior operator.”  20
C.F.R. § 725.492(a) (Dec. 20, 2000).  The new regulations also set forth additional “transactions”
which will be deemed to create a successor operator, including reorganization of the company and
liquidation.  The regulations further provide that “[t]his section shall not be construed to relieve a
prior operator of any liability if such prior operator meets the conditions set forth in § 725.494.”  20
C.F.R. § 725.492(d) (Dec. 20, 2000).
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7. The federal government

In Moore v. Duquesne Light Co., 4 B.L.R. 1-40 (1981), the Board reasoned that the
Department of Interior's Bureau of Mines, which was operating a coal mine, could be considered an
operator.  However, the Board also held that the United States is not legally capable, for purposes
of the regulations, of providing benefits to the claimant.  Civil liability may not be imposed upon the
sovereign except to the extent and in the manner to which it has consented.  Dalehite v. United
States, 346 U.S. 15 (1953).  Under the Federal Employee's Compensation Act, Congress provided
a federal employee's exclusive cause of action against the United States, and therefore, the Bureau
of Mines would be incapable of assuming any liability for payment under the Black Lung Act.
Although the Board in Spradlin v. Island Creek Coal Co., 6 B.L.R. 1-716 (1984), refused to address
whether the Mine Enforcement Safety Administration could be found to be a responsible operator,
it is logical that the same analysis would apply.

The amended regulations at § 725.491(f) provide that “[n]either the United States, nor any
State, nor any instrumentality or agency of the United States or any State, shall be considered an
operator.”  20 C.F.R. § 725.491(f) (Dec. 20, 2000).

8. Partnerships

In Williams v. Lovilia Coal Co., 20 B.L.R. 1-58 (1996), the Board held that a miner's status
as a partner of the responsible operator did not “affect his eligibility for benefits based on his work
for that concern” and Employer's “status as the responsible operator does not turn on [the miner's]
partnership agreement.”  Citing to the Act, which lists partnerships as entities which may be held
liable for benefits, as well as FRCP 17(b)(1), which provides that a partnership may be sued to
enforce a substantive right against it, the Board concluded that “a partnership which operates a coal
mine . . . is properly named as the responsible operator under the firm name.”  The Board further
noted that “there is no option in [the Act] for a partner or self-employed person to opt out of
coverage for qualifying coal mine employment.”

Under the amended regulations at § 725.491(b), the terms “owner,” “lessee,” and “person”
include any individual, partnership, association, corporation, firm, subsidiary of a corporation, or
other organization, as appropriate, except that an officer of a corporation shall not be considered an
'operator' for purposes of this part.”  20 C.F.R. § 725.491(b) (Dec. 20, 2000).

9. A “reorganized” company

In Bates v. Creek Coal Co., 18 B.L.R. 1-1 (1993), the Board held that the employer was a
“reorganized entity” and not a successor operator.  The Board noted that a reorganization is “a
change in business form as opposed to a change in substance . . . [and] does not discharge the
liability of the original entity.”  Specifically, in Bates, “[operator] CCI did not buy [operator] CCC's
assets; rather CCC became CCI without interrupting operations.”  As a result, the Board held that,
in determining whether the miner worked for CCC or CCI for at least a cumulative one year period,
his two years of employment with CCC is merged with his two months of subsequent employment
with CCI to hold the “reorganized entity” of CCC/CCI liable for benefits.  By Decision and Order
on Reconsideration, the Board reaffirmed its holding in Bates v. Creek Coal Co., 20 B.L.R. 1-36



11  See 20 C.F.R. § 725.491(a)(1) (Dec. 20, 2000).

12  See 20 C.F.R. § 725.494(a) (Dec. 20, 2000).
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(1996), aff'g. on recon., 18 B.L.R. 1-1 (1993) to state that a “reorganized” company is not a
successor operator and is, therefore, primarily liable for benefits.

Under the amended regulations, it is noted that “[t]he following transactions shall also be
deemed to create successor operator liability”:

(1) If an operator ceases to exist by reason of a reorganization which involves a
change in identity, form, or place of business or organization, however effected.

 
20 C.F.R. § 725.492(b)(1) (Dec. 20, 2000).

10. State government 

Pursuant to the Eleventh Amendment of the Constitution, there is no right to sue a State
government entity unless express consent is given or a statutory exemption is created.  See
Blatchford v. Native Village of Noatak and Circle Village, 501 U.S. 775 (1991); Tafflin v. Levitt, 493
U.S. 455 (1990); West Virginia v. United States, 479 U.S. 305 (1987).

Under the amended regulations at § 725.491(f), “[n]either the United States, nor any State,
nor any instrumentality or agency of the United States or any State, shall be considered an operator.”
20 C.F.R. § 725.491(f) (Dec. 20, 2000).

B. Situs of the work performed

Since an operator is an individual or entity that owns, controls, or supervises a “coal mine,”11

it is necessary to determine whether the miner was working at a coal mine.  As an example, a
claimant's work in an employer's central repair shop does not constitute coal mine employment
because such work does not meet the situs requirement, and the employer is not an operator.  Seibert
v. Consolidation Coal Co., 7 B.L.R. 1-42 (1984).

C. Miner's disability or death arose out of coal mine employment
with the operator

One factor which must be established before an employer may be held liable for benefits is
that the miner's disability or death arose at least in part out of employment in or around a mine or
other facility during a period when the mine or facility was operated by such operator.  See 20 C.F.R.
§ 725.492(a)(1).12  The Board has held that the language “at least in part” should be read “at least
in any part”; there is no requirement that the causal nexus be significant.  Harringer v. B & G
Construction Co., 4 B.L.R. 1-542 (1982).

The regulations provide the following two presumptions to support a finding that the
employer is liable for benefits:  (1) a presumption that the miner was regularly and continuously



13  See 20 C.F.R. § 725.491(d) (Dec. 20, 2000).

14  Under the amended regulations, there is a rebuttable presumption that the miner's “disability or death” arose
in whole or in part out of his or her employment with the operator.  20 C.F.R. § 725.494(a) (Dec. 20, 2000).  This
subsection further provides the following:

Unless this presumption is rebutted, the responsible operator shall be liable to pay benefits to the
claimant on account of the disability to death of the miner in accordance with this part.  A miner's
pneumoconiosis, or disability or death therefrom, shall be considered to have arisen in whole or in
part out of work in or around a mine if such work caused, contributed to or aggravated the progression
or advancement of the miner's loss of ability to perform his or her regular coal mine employment or
comparable employment.

20 C.F.R. § 725.494(a) (Dec. 20, 2000).

15  See footnote 3, supra.

16  See footnote 4, supra.
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exposed to coal dust; and (2) a presumption that the miner's pneumoconiosis arose out of his
employment with the operator.  20 C.F.R. §§ 725.49213 and 725.493.14  It is important to note,
however, that these presumptions apply only with regard to the determination of a responsible
operator and not to the miner's entitlement to benefits which must be separately determined under
the appropriate regulations.

1.  Presumption that the miner was regularly and
continuously exposed to coal dust

Section 725.492(c) provides a rebuttable presumption that during the course of an
individual's employment, such individual was regularly and continuously exposed to coal dust.  20
C.F.R. § 725.492(c).15  To rebut the presumption, the employer must establish that there were no
significant  periods of coal dust exposure.  Conley v. Roberts and  Schaefer Coal Co., 7 B.L.R. 1-309
(1984); Richard v. C & K Coal Co., 7 B.L.R. 1-372 (1984); Zamski v. Consolidation Coal Co., 2
B.L.R. 1-1005 (1980).  The frequency of coal dust exposure must be shown to be so slight that
employment with the mine operator could not have caused pneumoconiosis.  Richard, supra;
Harringer v. B & G Construction Co., 4 B.L.R. 1-542  (1982).

2. Presumption that the miner's pneumoconiosis
arose out of coal mine employment with the
operator

Subsection 725.493(a)(6) provides the claimant with a second rebuttable presumption, that
his pneumoconiosis arose in whole or in part out of his employment with an operator, where that
operator is determined to be the responsible operator under paragraphs (a)(1) through (a)(4) of that
section.  20 C.F.R. § 725.493(a)(6).16  A miner's pneumoconiosis, or disability therefrom, shall be
considered to have arisen in whole or in part out of work in or around a mine if such work
contributed to or aggravated the progression or advancement of a miner's loss of ability to perform



17  See 20 C.F.R. § 725.494(b) (Dec. 20, 2000).

18  See 20 C.F.R. § 725.494(d) (Dec. 20, 2000).  The phrase “working day” is modified under the amended
regulations which reference 20 C.F.R. § 725.101(a)(32) (Dec. 20, 2000).  Under § 725.101(a)(32):

A 'working day' means any day or part of a day for which a miner received pay for work as a miner,
but shall not include any day for which the miner received pay for work as a miner, but shall not
include any day for which the miner received pay while on approved absence, such as vacation or sick
leave.  In determining whether a miner worked for one year, any day for which the miner received pay
while on an approved absence, such as vacation or sick leave, may be counted as part of the calendar
year and as partial periods totaling one year.

20 C.F.R. § 725.101(a)(32) (Dec. 20, 2000).  The Department specifically amended the regulations to ensure that a
determination of the length of coal mine employment for purposes of application of the presumptions would be the same
as that utilized to name the responsible operator.  Therefore, for a detailed discussion of the length of coal mine
employment, see Chapter 6.
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his regular or comparable coal mine work. Yurga v. Bethlehem Mines Corp., 5 B.L.R. 1-429  (1982).

The Board has held that, to satisfy rebuttal under this subsection, the operator must prove
“within reasonable medical certainty or at least probability by means of fact and/or expert opinion
based thereon that the claimant's exposure to coal dust in his operation, at whatever level, did not
result in, or contribute to, the disease.”  Zamski v. Consolidation Coal Co., 2 B.L.R. 1-1005 (1980).

In Hendrick v. Sterling Smokeless Coal Co., 6 B.L.R. 1-1029 (1984), the employer argued
that the medical evidence established that the miner was totally disabled due to pneumoconiosis at
least eight months prior to his employment with the named operator; therefore, the employer could
not be the responsible operator because the claimant could not prove that his total disability arose
at least in part out of employment with the named operator as required by  § 725.492(a)(1).  The
Board upheld the administrative law judge's rejection of the employer's argument.  Under § 727.205,
a miner cannot be found to be totally disabled while continuing to perform his usual coal mine work
unless either of the following is established:  (1) the miner has complicated pneumoconiosis; or (2)
there are changed circumstances of employment indicative of a reduced ability to perform coal mine
work.  Truitt v.  North American Coal Co., 2 B.L.R. 1-199 (1979).

D. Operation of a coal mine after June 30, 1973

The regulations at 20 C.F.R. §725.492(a)(2) require that the employer must have operated
a coal mine or other facility for any period after June 30, 1973 to be held liable for the payment of
benefits as a responsible operator.17

E. Employment after December 31, 1969

Subsection 725.492(a)(3) requires that the miner's employment with the operator include at
least one working day after December 31, 1969.  20 C.F.R. § 725.492(a)(3).18  See also Bethlehem
Mines Corp. v. Warmus, 578 F.2d 59 (3d Cir. 1978).  Twenty C.F.R. 725.493 defines the term
“working day” to mean any day or part of a day for which a miner received pay for work as a miner.



19  See 20 C.F.R. § 725.494 (Dec. 20, 2000).

20  See 20 C.F.R. § 725.495 (Dec. 20, 2000).  
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F. Cumulative employment of one year or more

Once the prerequisites of § 725.49219 are met, as discussed above, and a company is
designated as the responsible operator, § 725.493 sets forth the criteria for identifying the responsible
operator who will be liable for the payment of benefits in the particular miner's case.  Twenty C.F.R.
§ 725.493(a)(1) provides that the operator or other employer with which the miner had the most
recent cumulative employment of not less than one year shall be considered the responsible
operator.20  As a result, where there is more than one operator for whom the claimant worked a
cumulative total of at least one year, this section imposes liability on the most recent employer.
Snedecker v. Island Creek Coal Co., 5 B.L.R. 1-91 (1982).  See also C & K Coal Co. v. Taylor, 165
F.3d 254 (3d Cir. 1999) (a successor mine operator was held liable for the payment of benefits where
the miner had worked for the predecessor mine company for 27 years and had worked for the
successor for only three months).

1. Intermittent employment

For purposes of § 725.493(a), one year of coal mine employment may be established by
accumulating intermittent periods of coal mine employment.  20 C.F.R. § 725.493(c).  Thus, the
named operator is the responsible operator where (1) the operator is the claimant's most recent
employer, and (2) the claimant's cumulative employment with the operator amounted to more than
one year, even where the claimant worked for a different employer in between his work with the
operator. Snedecker v. Island Creek Coal Co., 5 B.L.R. 1-91 (1982) (claimant worked for Island
Creek from July 1968 to November 1972, for Consolidation Coal from December 1972 to July 1975,
and again for Island Creek from July 1975 to February 1976).  A named operator was the responsible
operator where the claimant worked 10 ½ months prior to a work-related injury and 50 days
thereafter, even where the injury down time lasted several years.  Boyd v. Island Creek Coal Co., 8
B.L.R. 1-458 (1986).

The Board has rejected the Director's interpretation that the “one year” requirement of this
section is satisfied by a minimum amount of employment in each of 12 separate months.  A year
means one year of regular employment in or around the employer's coal mines.  To determine
whether the period is a cumulative year, the trier of fact must ascertain the beginning and ending
dates of employment. The regulations do not suggest that a year means anything other than a full
cumulative year of employment.  Graton v. Westmoreland Coal Co., 7 B.L.R. 1-90 (1984).  See also
Boyd v. Island Creek Coal Co., 8 B.L.R. 1-458 (1986); Bungo v. Bethlehem Mines Corp., 8 B.L.R.
1-348 (1985).

2. The 125 day rule

The regulations direct that the employer for whom the miner last worked regularly for a
cumulative period of one year is the operator responsible for the payment of benefits under the Act.
Subsection 718.301(b) defines a year of employment for purposes of determining the responsible



21  See 20 C.F.R. §§ 725.101(a)(32) and 725.494(c) (Dec. 20, 2000).
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operator, as “a period of one year, or partial periods totaling one year, during which the miner was
regularly employed in or around a coal mine by the operator or other employer” for a period of 125
working days or more.21  Once this threshold burden is met, the burden shifts to the employer to
demonstrate that, notwithstanding the fact that the claimant's period of employment covered a full
calendar year, the actual number of days worked did not total 125.  20 C.F.R. § 725.493(b); Bungo
v. Bethlehem Mines Corp., 8 B.L.R. 1-348, 1-350 (1986); Burmley v. Clay Coal Corp., 6 B.L.R. 1-
956 n.2 (1984).  A working day is defined as “any day or part of a day for which a miner received
pay for work as a miner.”  20 C.F.R. § 725.493(b).  

The genesis of the 125-day rule is the National Bituminous Coal Wage Agreement of 1978
(“Agreement”).  The Agreement credits a miner with a full year of service for welfare and pension
fund purposes if the miner worked 1000 or more hours (125 working days) in a calendar year.
Because the Agreement was the product of collective bargaining between labor and industry, the
Secretary adopted it as a reasonable basis for defining one year of employment under § 725.493(b).
See 43 Fed. Reg. 36805 (Aug. 18, 1978).

Note that the Board has held that it is error for an administrative law judge to discount coal
mine employment because it was not “regular and continuous” and because it was not  “performed
under conditions which were substantially similar to those present in an operating underground
mine.”  Both standards are inapplicable in determining the length of coal mine employment for
purposes of establishing entitlement pursuant to the interim presumption; rather the “regular and
continuous” as well as the “substantially similar” conditions requirements are used only to determine
which employer is responsible for the payment of benefits under the 125 day rule.  Ritchey v. Blair
Electric Services Co., 6 B.L.R. 1-966, n.3 (1984).  The Board distinguished Luker v. Old Ben Coal
Co., 2 B.L.R. 1-304 (1979), which applied only to establishing entitlement pursuant to 30 U.S.C.
§ 921(c)(4) of the Act and its implementing regulations.  20 C.F.R. §§ 410.414(b) and 718.305.
Section 921(c)(4) of the Act requires that a claimant establish 15 years of work in an underground
or substantially similar coal mine to be entitled to a rebuttable presumption of total disability due to
pneumoconiosis.  The requirement that employment be “regular and continuous” applies only to a
determination of a responsible operator.  20 C.F.R. § 725.492(e).  Ritchey, supra, n.3.  

In Thomas v. BethEnergy Mines, Inc., 21 B.L.R. 1-10 (1997) (on recon.), the Board held the
following with regard to calculating the length of coal mine employment for purposes of identifying
a responsible operator:

[W]e now hold that the administrative law judge properly rejected Big Mountain's
argument that the language in Section 725.493(b) requiring the miner to have worked
for at least 125 working days in order to establish regular employment was
mandatory.  We affirm the administrative law judge's finding that the provisions in
Section 725.493(b) were included to provide guidance in factually disputed cases on
the question of how to calculate a year of employment for purposes of Section
725.493, and were not intended to deny liability where it is uncontested that a miner
was carried on the payroll as an employee for a period in excess of one year.



22  See 20 C.F.R. § 725.494(c).
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3. Employment for less than 125 days

If the employer establishes that the miner did not work for a period of at least 125 days, it
shall be determined that the miner was not regularly employed for a cumulative year.  20 C.F.R.
§ 725.493(b).22  The 125 day rule serves only as a method by which the employer may demonstrate
that the claimant's employment during the one year period or intermittent periods totaling one year
was not regular.  Thus, an employer's argument that two other companies could have been found to
be responsible operators because the other employers could not prove that the claimant worked for
them less than 125 days is without merit because the claimant was not employed by the other
employers for at least one year.  Brumley v. Clay Coal Co., 6 B.L.R. 1-956, n.2 (1984).

G. Ability to pay

1. Prior to applicability of December 2000 regulations

The regulations at 20 C.F.R. § 725.492(a)(4) provide that the operator or employer must be
capable of assuming its liability for the payment of continuing benefits pursuant to the methods
enumerated therein.  In the absence of evidence to the contrary, a showing that a business or
corporate entity exists shall be deemed sufficient evidence of an operator's capability of assuming
liability.  20 C.F.R. § 725.492(b).  The methods listed for an operator to provide payment of benefits
include obtaining a policy or contract of insurance, qualifying as a self-insurer, or possessing assets
available for the payment of benefits.  20 C.F.R. §§ 725.492(a)(4)(i)-(iii) and 725.494.  However,
in any case where the operator is uninsured or has failed to secure the payment of benefits, the
adjudicating officer shall require the operator to place a security deposit in the United States
Treasury.  20 C.F.R. § 725.606.  The regulations also outline penalties for an employer's failure to
insure or otherwise secure the payment of benefits.   20 C.F.R. § 725.495.

a. Employer's burden to establish inability to pay

A mere assertion that the employer is unable to pay benefits is insufficient to allow it to be
released from liability.  Rather, the employer must provide evidence establishing that it lacks
appropriate insurance coverage, is not self-insured, and possesses insufficient assets to assume
liability.  Thus, in Gilbert v. Williamson Coal Co., Inc., 7 B.L.R. 1-289 (1984), the Board remanded
the case for the administrative law judge to consider all the evidence regarding the ability to pay
where a contract dispute arose between the employer and its carrier.  See also Borders v. A.G.P. Coal
Co., 9 B.L.R. 1-32 (1986).

b. The federal government

As indicated previously, an agency of the federal government is not legally capable of paying
benefits and, therefore, cannot be a responsible operator.  Moore v. Duquesne Light Co., 4 B.L.R.
1-40 (1981).
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c.  Period of bond coverage

In United States v. Insurance Co. of North America, 131 F.3d 1037 (D.C. Cir. 1997),
Employer qualified as a self-insurer and obtained 1973 and 1982 indemnity bonds from Insurance
Company of North America (INA).  INA argued that it was liable for only those claims which arose
during the 1982 bond period and not for all claims outstanding during the bond period.  The court
held that “[b]ecause liability under the Act is assigned only to the operator with which a miner was
most recently employed for at least one year, . . . INA was liable under the 1982 bond only for claims
in which the miner had completed at least one year's employment with Kaiser during the bond period
. . ..”  The court then remanded the case for a determination “with the admission of extrinsic
evidence, if necessary, whether the parties to the bond intended that the first year of employment or
the last year of employment be the trigger of liability (for INA) and to reassess damages in
accordance with that determination.”

d. Mine owner insured notwithstanding failure to pay
premium

In Lovilia Coal Co. v. Williams, 143 F.3d 317 (7th Cir. 1998), aff'g., 20 B.L.R. 1-58 (1996),
the Seventh Circuit held that Employer and its insurer were liable for the payment of benefits to the
miner.  The miner was a joint owner of the now bankrupt coal mine which did not pay for coverage
of the owners under the insurance policies created between the insurer and Employer for its
employees.  Despite the fact that Employer did not pay a premium for coverage of the owners, the
circuit court nevertheless held the insurer to be liable for the payment of benefits.  In support of its
holding, the court noted the following:

The petitioners contend that the BLBA does not require an insurer to pay benefits to
a mine owner who has opted not to purchase workmen's compensation insurance for
himself, and has thus not paid any premiums, but has paid the necessary premiums
for his employees.  We disagree.  The BLBA and its regulations require that every
coal operator's contract of insurance contain provisions agreeing to cover fully all of
the coal operator's liabilities under the BLBA.  The insurance contract between
Bituminous and Lovilia is in conformity with these requirements, and specifically
provides coverage for 'all compensation and other benefits' required of Lovilia under
the BLBA.  

. . .

[T]he law specifically requires Bituminous to pay benefits to all insured 'miners,'
regardless of whether or not insurance premiums have been paid.  As discussed
above, § 933 of the BLBA requires coal operators to insure payments of benefits.

The court emphasized that “[w]hether Bituminous charged an appropriate premium is not relevant
to whether the BLBA imposed liability on Lovilia” and, in turn, whether Bituminous was required
to pay benefits to the owner/miner.
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e. Bankruptcy of the employer

If the most recent employer demonstrates an inability to pay, then liability is assessed against
the next most recent operator for which the miner worked for a period of one year.  In Cornett v.
Benham Coal, Inc., 227 F.3d 569, Case No. 99-3469 (6th Cir. Sept. 7, 2000), the circuit court held
that South East Coal Company was the employer with which Claimant last worked for a cumulative
period of one year.  However, the record demonstrated that South East Coal was bankrupt and,
“looking back” to the next most recent operator for which the miner worked for at least one year,
Benham Coal was found to be liable for the payment of benefits.

In a number of black lung cases where the employer has filed a petition for bankruptcy, the
following issue has been presented:  whether an administrative proceeding to determine entitlement
under the Black Lung Benefits Act is exempt from the automatic stay provisions at § 362(a) of Title
11 as enforcement of regulatory and police powers.  There are no Board or circuit court decisions
in black lung cases which directly address this issue.  However, there is sufficient statutory and case
law support for the adjudication of claims notwithstanding bankruptcy of the employer.

Section 362 of Title 11 sets forth the automatic stay provisions of the bankruptcy code and
reads, in pertinent part, as follows:

(a) Except as provided in subsection (b) of this section, a petition filed under section
301, 302, or 303 of this title . . . operates as a stay, applicable to all entities, of ...

(1)  the commencement or continuation, including the issuance or
employment of process, of a judicial, administrative, or other
proceeding against the debtor that was or could have been
commenced  before the commencement of the case under this title, or
to recover a claim against the debtor that arose before the
commencement of the case under this title;

(2)  the enforcement, against the debtor or against property of the
estate, of a judgment obtained before commencement of this case
under this title .  .  .  

(b)  The filing of a petition under section 301, 302, or 303 of this title does not
operate as a stay .  .  .

(4) under subsection (a)(1) of this section, of the commencement or
continuation of an action or  proceeding by a governmental unit's
police or  regulatory power;  

(5) under subsection (a)(2) of this section, of the  enforcement of a
judgment, other than a money judgment obtained in an action or
proceeding by a governmental unit to enforce such governmental
unit's police or regulatory power .  .  ..
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11 U.S.C. § 362 (1991).

The legislative history of the Bankruptcy Reform Act of 1978 offers little insight as to the
interplay between these provisions.  However, a few comments are important to note.  The Senate
Report states the following with respect to the automatic stay provisions at § 362:

The automatic stay is one of the fundamental debtor protections by the bankruptcy
laws.  It gives the debtor a breathing spell from his creditors.  It stops all collection
efforts, all harassment, and all foreclosure actions.  It permits the debtor to attempt
a repayment or reorganization plan, or simply to be relieved of the financial pressures
that drove him into bankruptcy. 

Senate Report No. 95-989, 95th Cong., 2d Sess., 1978 U.S. Code Cong. and Adm. News at 5840.

The House Report addresses the exemption to the automatic stay at section 362(b)(4) and
states the following:

This section is intended to be given narrow construction in order to permit
governmental units to pursue actions to protect the public health and safety and not
to apply to actions by a governmental unit to protect a pecuniary interest in property
of the debtor or property of the estate.

With respect to the exemption contained at subsection 362(b)(5), the following is noted in the House
Report:

[T]he exception extends to permit an injunction and enforcement of an injunction,
and to permit the entry of a money judgment, but does not extend to permit
enforcement of a money judgment.  Since the assets of the debtor are in the
possession and control of the bankruptcy court, and since they constitute a fund out
of which all creditors are entitled to share, enforcement by a governmental unit of a
money judgment would give it preferential treatment to the detriment of all other
creditors. 

House Report No. 95-595, 95th Cong., 2d Sess., 1978 U.S. Code and Cong. and Adm. News at 5787.

Subsection 362(b)(4) has been construed as an exemption for equitable actions brought by
governmental units to correct violations of regulatory statutes enacted to promote health and safety.
Brock v. Morysville Body Works, Inc., 829 F.2d 383 (3d Cir. 1987).  The exemptions at §§ 362(b)(4)
and (b)(5) cannot be defeated through a mere showing that the proceeding will threaten the debtor's
reorganization or indirectly impose costs on the estate.

Generally, upon consideration of the plain language and legislative history of the exemptions
at (b)(4) and (b)(5), the courts have permitted the entry of monetary judgments, but have not
permitted the enforcement of such judgments.  United States v. Nicolet, Inc., 857 F.2d 202 (3d Cir.
1988); Re Commonwealth Oil Refining Co., 805 F.2d 1756 (5th Cir. 1986); N.L.R.B. v. Edward
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Cooper Painting, Inc., 804 F.2d 934 (6th Cir. 1986); Illinois v. Electrical Utilities, 41 B.R. 874
(N.D. Ill. 1984); E.E.O.C. v. Rath Packing Co., 787 F.2d 318 (8th Cir. 1986), cert. denied, 479 U.S.
910 (1987); N.L.R.B. v. Evans Plumbing Co., 639 F.2d 291 (5th Cir. 1981) (entry of judgment for
injunctive relief and back pay money permitted but enforcement of the judgment would be a
“different question” not presented for review).  If a governmental unit determines that its proceeding
is exempt from the automatic stay, then it need not petition the bankruptcy court to lift the stay prior
to continuing the proceeding.  See Edward Cooper, supra.  

A number of administrative proceedings have been held to be exempt from the automatic stay
provisions of the bankruptcy code.  For example, see E.E.O.C. v. Rath Packing Co., 787 F.2d 318
(8th Cir. 1986), cert. denied, 479 U.S. 910 (1987) (judgment may be entered against debtor in a Title
VII discrimination suit); Brock v. American Messenger Service, Inc., 65 B.R. 670 (D.N.H. 1986)
(enforcement proceeding under Fair Labor Standards Act at Department of Labor exempt from
automatic stay); In re Perez, 61 B.R. 367 (E.D. Cal. 1986) (assessment of civil monetary penalty
under Migrant and Seasonal Agricultural Worker Protection Act permitted); Morysville, supra
(enforcement of an OSHA citation permitted); Brock v. Rusco Industries, Inc., 842 F.2d 270 (11th
Cir. 1988), cert. denied, 109 S. Ct. 221 (determination of liability for back wages under Fair Labor
Standards Act permitted); N.L.R.B. v. P*I*E Nationwide, Inc., 923 F.2d 506 (7th Cir. 1991) (fair
labor standards); Eddleman v. U.S. Dept. of Labor, 923 F.2d 782 (10th Cir. 1991).

A case which has been cited as supporting the exemption of workers' compensation  cases
from the automatic stay provisions pursuant to §§ 362(b)(4) and (b)(5) is In re Mansfield Tire and
Rubber Co., 660 F.2d 1108 (6th Cir. 1981).  In Mansfield Tire, the Sixth Circuit reversed the
bankruptcy court and vacated its imposition of an automatic stay in proceedings before the Industrial
Commission of Ohio.  The circuit court held that “the administration of workers' compensation
claims by the State of Ohio and the agencies created for that purpose is a valid exercise of the police
or regulatory power of  a governmental unit.”  Id. at 1114.  In support of this conclusion, the court
stated that it could “find no basis of any distinction between the enactment of workers' compensation
laws as a valid exercise of a state's police or regulatory power on the one hand, and the
administration of claims arising under such laws as not being an exercise or extension of that power
on the other.”  Id. at 1113.  

According to the Sixth Circuit, the bankruptcy court erred in holding that the Industrial
Commission's activities “were not of a nature equivalent to prevention of fraud or environmental or
consumer protection or safety” as indicated in the legislative history to the Act.  Id. at 1113.  To the
contrary, the circuit court determined that the workers' compensation cases involved health and
safety issues and that “[t]he automatic stay prevents the exercise by the Industrial Commission of
its lawful powers and operates to hinder, delay and deprive Mansfield's injured workers of the
benefits to which they are lawfully entitled and it affects their safety.”  Id. at 1113.

If an agency determines that its administrative proceedings fall within the rubric of a
§ 362(b)(4) exemption, § 105 of title 11 nevertheless empowers the bankruptcy court with authority
to “issue any order, process, or judgment that is necessary or appropriate to carry out the provisions
of this title.”  Thus, the bankruptcy court has discretion to enjoin federal regulatory proceedings
which threaten the assets of the debtor's estate.  See N.L.R.B. v. Superior Forwarding, Inc., 762 F.2d
695 (8th Cir. 1985) (the court concluded that defending 52 E.E.O.C. grievances would threaten the
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res of the estate).  Whether potential litigation expenses involved in a proceeding are sufficient to
invoke a stay pursuant to 11 U.S.C. § 105 is a question of fact to be resolved by the bankruptcy
court.  Id. at 698.   

An administrative law judge at the Department of Labor has discretion to grant  a
continuance in cases involving a bankrupt employer.  Pursuant to 29 C.F.R. § 18.28, a continuance
may be granted “in cases of prior judicial commitments or undue hardship, or a showing of other
good cause.”  Consequently, the administrative law judge may determine that a black lung
proceeding against the debtor-employer would severely threaten the assets of the estate and he or she
may continue the case until the debtor is capable of assuming the financial ability to protect its
interests.  It is significant to note that only four to six percent of claimants prevail on their claims
under the permanent Department of Labor regulations at Part 718.  It is also worth mentioning that,
in the case of an insolvent employer or an employer which is not financially capable of defending
its interests, the Director will step in and expend resources  to protect the Trust Fund.

If, on the other hand, an administrative law judge denies the motion for a stay, two issues
must be resolved:  (1) whether a proceeding to determine entitlement under the Black Lung Benefits
Act is exempt from the automatic stay pursuant to §§ 362(b)(4) and (5); and (2) if the exemption is
applicable, whether continuation of the black lung proceeding will seriously threaten the debtor's
estate.  As previously noted, if an interlocutory appeal is taken, the bankruptcy court will make the
final factual determination regarding whether continuation of  the proceeding will threaten the estate.

It would appear from the statute, legislative history, and case law, that administrative
proceedings to determine entitlement to black lung benefits are exempt from the automatic stay
provisions of the bankruptcy code pursuant to 11 U.S.C. §§ 362(b)(4) and (b)(5).  These proceedings
involve only the adjudication of liability in health and safety matters and do not involve the
enforcement of money judgments or other pecuniary interests against the estate.  Only in very rare
instances would the litigation costs to the employer be prohibitive such that a stay of the proceedings
would be appropriate.

In nearly all black lung cases, a more appropriate course of action would be to deny motions
to stay the proceedings, unless there is otherwise good cause for the stay.  The debtor or trustee may
then petition the bankruptcy court to enjoin the action.  It is the bankruptcy court which possesses
the binding authority to determine whether the proceeding is exempt from § 362(a) of Title 11 and,
if so, whether continuation of the proceeding would threaten the debtor's assets.

2. After applicability of December 2000 regulations

The amended regulations at § 725.494(e) provide the following with regard to an employer's
ability to pay:

(e) The operator is capable of assuming its liability for the payment of continuing
benefits under this part.  An operator will be deemed capable of assuming its liability
for a claim if one of the following three conditions is met:

(1) The operator obtained a policy or contract of insurance under
section 423 of the Act and part 726 of this subchapter that covers the
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claim, except that such policy shall not be considered sufficient to
establish the operator's capability of assuming liability if the
insurance company has been declared insolvent and its obligations for
the claim are not otherwise guaranteed;
(2) The operator qualified as a self-insurer under section 423 of the
Act and part 726 of this subchapter during the period in which the
miner was last employed by the operator, provided that the operator
still qualifies as a self-insurer or the security given by the operator
pursuant to § 726.104(b) is sufficient to secure the payment of
benefits in the event the claim is awarded; or
(3) The operator possesses sufficient assets to secure the payment of
benefits in the event the claim is awarded in accordance with
§ 725.606.

20 C.F.R. § 725.494(e) (Dec. 20, 2000).

Subsection 725.495 contains the criteria for determining a responsible operator and provides
the following:

(b) Except as provided in this section and § 725.408(a)(3), with respect to the
adjudication of the identity of a responsible operator, the Director shall bear the
burden of proving that the responsible operator initially found liable for the payment
of benefits pursuant to § 725.410 (the 'designated responsible operator') is a
potentially liable operator.  It shall be presumed, in the absence of evidence to the
contrary, that the designated responsible operator is capable of assuming liability for
the payment of benefits.
(c) The designated responsible operator shall bear the burden of proving either:

(1) That it does not possess sufficient assets to secure the payment of
benefits in accordance with § 725.606; or
(2) That it is not the potentially liable operator that most recently
employed the miner.  Such proof must include evidence that the
miner was employed as a miner after he or she stopped working for
the designated responsible operator and that the person by whom he
or she was employed is a potentially liable operator with the meaning
of § 725.494.  In order to establish that a more recent employer is
potentially liable operator, the designated responsible operator must
demonstrate that the more recent employer possesses sufficient assets
to secure the payment of benefits in accordance with § 725.606.  The
designated responsible operator may satisfy its burden by presenting
evidence that the owner, if the more recent employer is a sole
proprietorship; the partners, if the more recent employer is a
partnership; or the president, secretary, and treasurer, if the more
recent employer is a corporation that failed to secure the payment of
benefits pursuant to part 726 of this subchapter, possess assets
sufficient to secure the payment of benefits, provided such assets may
be reached in a proceeding brought under subpart I of this part.
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(d) In any case referred to the Office of Administrative Law Judges pursuant to
§ 725.421 in which the operator finally designated as responsible pursuant to
§ 725.418(d) is not the operator that most recently employed the miner, the record
shall contain a statement from the district director explaining the reasons for such
designation.  If the reasons include the most recent employer's failure to meet the
conditions of § 725.494(e), the record shall also contain a statement that the Office
has searched the files it maintains pursuant to part 726, and that the Office has no
record of insurance coverage for that employer, or of authorization to self-insure, that
meets the conditions of § 725.494(e)(1) or (e)(2).  Such a statement shall be prima
facie evidence that the most recent employer is not financially capable of assuming
its liability for a claim.  In the absence of such a statement, it shall be presumed that
the most recent employer is financially capable of assuming its liability for a claim.

20 C.F.R. § 725.495 (Dec. 20, 2000).

H. Insurance carrier as a named party

In some instances the insurance carrier of the responsible operator will be added as a party
to the case.  Twenty C.F.R. § 725.360(a)(4) provides that any insurance carrier of a responsible
operator is a proper party.  The issue becomes whether the insurance carrier must be given notice of
potential liability and be sent a copy of the Notice of Initial Finding.  

The Board's position, as stated in Osborne v. Tazco Inc., 10 B.L.R. 1-102 (1987), is that
separate notice of a pending claim to the carrier is not required by the Act or the regulations.  The
Fourth Circuit overruled this decision on appeal in Tazco, Inc. v. Director, OWCP, 895 F.2d 949 (4th
Cir. 1990) to state that the insurance carrier was entitled to separate notice of potential liability as
“due process requires that all interested parties receive notice.”  The court further held that notice
given to the operator could not “constitutionally be 'imputed' to the carrier.”  See also Nat'l. Mines
Corp. v. Carroll, 64 F.3d 135 (3d Cir. 1995).

Similarly, the Sixth Circuit, in Warner Coal Co. v. Director, OWCP, 804 F.2d 346 (6th Cir.
1986), held that written notice of the claim must be given to the carrier.  The court cited 33 U.S.C.
§ 919(b), that the district director must notify the employer and any other person whom the district
director considers an interested party, and held that based on such notice provisions of the Act, and
in light of 20 C.F.R. § 725.360(b)(4), naming insurance carriers as proper parties, notice must be
given to the carrier.  See also Warner Coal Co. v. Director, OWCP, 804 F.2d 346, 347 (6th Cir.
1989).

I. Liability of corporate officers

1. Prior to applicability of December 2000 regulations

In Lester v. Mack Coal Co., 21 B.L.R. 1-126 (1999) (en banc on recon.), the Board was
confronted with whether an administrative law judge may require the pursuit of, and then adjudicate,
corporate officer liability of an uninsured responsible operator.  The Board held, however, that
§ 725.495(a), which provides that the president, secretary, and treasurer of an uninsured employer
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shall be jointly liable for the payment of any benefits, “cannot be used to modify the definition of
responsible operator to include corporate officers.”  The Board noted that responsible operator
provisions at § 725.491(c)(2)(i) provide that an individual may be held liable as a responsible
operator if s/he is a sole proprietor, a partner in a partnership, or a member of a family business.  As
a result, the Board remanded the case to determine whether the named corporate officer also satisfied
the definition of a responsible operator at § 725.491(c)(2).  In this vein, it noted that the fact that the
corporate officer was receiving compensation as an employee of the company would not preclude
him from qualifying as a responsible operator.  Finally, the Board held that a note in the file that the
corporate officer was in bankruptcy proceedings was “clearly insufficient to establish that he is not
financially able to make payments.”  See also Mitchem v. Bailey Energy, Inc., 22 B.L.R. 1-24
(1999)(en banc) (“the Director, at his discretion, may institute proceedings to impose a penalty on
certain officers . . . of uninsured corporations, whose responsibility it is to maintain the company's
insurance policies pursuant to Section 423 of the Act and Section 725.495(a), when they fail to
secure the appropriate black lung insurance”; Section 725.495(a) “also provides that such officers
may also be held severally personally liable jointly with the corporation for the payment of
benefits”).

In Metzler v. Tackett & Manning Coal Corp., 958 F. Supp. 307 (E.D. Ky. 1997), the United
States District Court for the Eastern District of Kentucky held that the six-year statute of limitations
set forth at 30 U.S.C. § 934(b)(4)(B) applies to the Department's pursuit of reimbursement of
benefits paid to Claimant from corporate officers of the uninsured responsible operator.  The court
then noted that “[t]he defendants argue that Nancy Manning cannot be liable under 30 U.S.C.
§ 933(d)(1) because she was not a statutory officer at the time [Claimant] was employed by T & M
and at the time [Claimant] filed his complaint under the BLBA.”  Citing to Donovan v. McKee, 669
F. Supp. 138 (S.D. W.Va. 1987), aff'd, 845 F.2d 70 (4th Cir. 1988) and the successor operator
provisions of 30 U.S.C. § 932(i)(1), the court concluded that Defendant Manning could be held liable
for Claimant's benefits:

. . . the Court finds that Nancy Manning is personally liable as secretary-treasurer of
T&M, even though she was not in such position at the time Mr. Mullins was
employed by T&M or at the time he filed his claim.  It is unfortunate for Ms.
Manning, but the statutory scheme clearly does not allow a corporation, and thus
logically its officers, from escaping liability under the BLBA due to a changing of the
guard in the corporate world. 

Id. at 312.

2. After applicability of December 2000 regulations

The provisions at § 725.491(b) address the liability of corporate officers and provide, in part,
the following:

. . . except that an officer of a corporation shall not be considered an 'operator' for
purposes of this part.  Following the issuance of an order awarding benefits against
a corporation that has not secured its liability for benefits in accordance with section
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423 of the Act and § 726.4, such order may be enforced against the president,
secretary, or treasurer of the corporation in accordance with subpart I of this part.

20 C.F.R. § 725.491(b) (Dec. 20, 2000).

J. Due process rights of the employer violated; Trust Fund held
liable for payment of benefits

1. Lost records

In Island Creek Coal Co. v. Holdman, 202 F.3d 873 (6th Cir. 2000), the circuit court
dismissed Island Creek Coal Company as the responsible operator on grounds that the district
director was responsible for years of delay and losing a significant part of the record when it was
referred to the administrative law judge for a decision.  Specifically, the court noted that
“[s]ubstantial evidence--the orders of the Board from 1985-1993, ALJ Gilday's opinion” were
missing such that the potential operator's due process rights were violated and it would “suffer
prejudice were we to affirm its designation as a 'responsible operator.'”  The court reasoned that
“[t]his case places Island Creek in the difficult position of rebutting OWCP by proving the contents
of twenty-year-old documents lost by OWCP.”  In a footnote, the court stated that the “Federal
Respondent bears the blame for the past fourteen years of litigation in this matter” as a “record
entrusted by law to OWCP has vanished.”  The court added that “[i]t appears that the Director and
his staff have flirted with incompetence, although we do not have a record establishing that they
acted in bad faith.”  

2. Delay in notice of claim

In Consolidation Coal Co. v. Borda, 171 F.3d 175 (4th Cir. 1999), the court held that an 18
year delay in notifying an operator of its potential responsibility for the payment of benefits required
that liability be transferred to the Black Lung Disability Trust Fund (Trust Fund).  Citing to its
decision in Lane Hollow Coal Co. v. Director, OWCP, 137 F.3d 799 (4th Cir. 1998) (wherein the
court held that a 17 year delay violated Employer's due process rights), the Fourth Circuit stated the
following:

[W]e believe that the government's failure to notify Consolidation Coal, to act upon
Borda's 1981 request for modification, and to schedule a hearing on Borda's 1978
claim in a timely manner deprived Consolidation Coal of a meaningful opportunity
to defend itself under § 727.203(b)(1) by showing that Borda was still doing
'comparable and gainful work' as a federal mine inspector.  Because Borda worked
as a federal mine inspector until 1987, six years after making his 1981 request for
modification, Consolidation Coal's inability to assert that defense to the 1978 claim
is traceable solely to the government's troubling failure to process the modification
request in a timely manner and to notify Consolidation Coal.

In Lane Hollow Coal Co. v. Director, OWCP [Lockhart], 137 F.3d 799 (4th Cir. 1998), the
Fourth Circuit held that Employer was dismissed from the case and relieved of liability for the
payment of benefits where “the extraordinary delay in notifying [Employer] of its potential liability
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deprived it of a meaningful opportunity to defend itself in violation of the Due Process Clause of the
Fifth Amendment.”  Indeed, the court set forth the lengthy procedural history of the claim and found
that “[Employer] was finally notified of the claim on April 6, 1992, seventeen years after notice
could have been given and eleven years after the regulations command that it be given.”  The court
further noted the following:

The problem here is not so much that [Claimant] died before notice to [Employer],
but rather that he died many years after such notice could and should have been
given.  The government's grossly inefficient handling of the matter -- and not the
random timing of death -- denied [Employer] the opportunity to examine [Claimant].

(emphasis in original).
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Chapter 8
Living Miners' Claims:  Entitlement Under Part 410

I. Applicability of Part 410, generally
[ VI(A) ]

Under Title IV of the Federal Coal Mine Health and Safety Act of 1969, Congress authorized
the Social Security Administration to promulgate permanent regulations regarding entitlement to
benefits for miners totally disabled due to coal workers' pneumoconiosis.  These regulations are
codified at 20 C.F.R. Part 410, subpart D.  Part 410 provides that these regulations apply to all claims
filed on or before December 31, 1973.  20 C.F.R. § 410.231.  

Since the enactment of Part 410, the Board broadened the applicability of this scheme,
holding that a claim which is reviewed and subsequently denied under interim regulations at
§ 410.490 (a § 415 transition claim) must also be analyzed under the permanent regulations at Part
410.  Wells v. Peabody Coal Co., 3 B.L.R. 1-85 (1981).  

Finally, in Muncy v. Wolfe Creek Collieries Coal Co., 3 B.L.R. 1-627 (1978), the Board set
forth the third category of cases to be reviewed under Part 410.  Citing to 20 C.F.R. § 727.203(d),
the Board held that Part 410 applied to all Part C claims filed prior to the effective date of the
permanent Department of Labor regulations at Part 718 (which is March 31, 1980), where the
claimant failed to establish entitlement under Part 727.  However, five circuit courts of appeal
disagreed with the Board's holding in this regard and concluded that Part 718, and not Part 410,
applies to claims filed prior to March 31, 1980, but adjudicated and denied under Part 727 after
March 31, 1980.  Terry v. Director, OWCP, 956 F.2d 251 (11th Cir. 1992); Oliver v. Director,
OWCP, 888 F.2d 1239 (8th Cir. 1989); Knuckles v. Director, OWCP, 869 F.2d 996 (6th Cir. 1989);
Caprini v. Director, OWCP, 824 F.2d 283 (3d Cir. 1987); Strike v. Director, OWCP, 817 F.2d 395
(7th Cir. 1987).  

Some administrative law judges may nevertheless choose to analyze claims under Part 410
in addition to Part 718 on the theory that the Part 410 regulations are less restrictive (and not more
restrictive as stated in Caprini) than the Part 718 regulations and that Part 718 is written to apply to
claims filed after April 1, 1980.

II. Elements of entitlement

Benefits are provided under the Act “to coal miners who are totally disabled due to
pneumoconiosis arising out of employment in one or more of the Nation's coal mines.”  20 C.F.R.
§ 410.410(a).  To establish entitlement to benefits, a claimant must establish, by a preponderance of
the evidence, that the miner:  (1) suffers from pneumoconiosis; (2) that such pneumoconiosis arose
out of coal mine employment; (3) that the miner is totally disabled; and (4) that such total disability
is due to pneumoconiosis.  20 C.F.R. § 410.410(b).  Failure to establish any one of these elements
will result in a denial of benefits.  Hall v. Director, OWCP, 2 B.L.R. 1-998 (1980).
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III. The existence of pneumoconiosis
[ VI(B) ]

A. “Pneumoconiosis” defined

A finding of pneumoconiosis may be made through any one of the following methods:  (1)
chest roentgenogram (x-ray) evidence; (2) autopsy or biopsy; (3) by operation of presumption; or (4)
by “other relevant evidence.”  20 C.F.R. §§ 410.414(a)-(c).  The regulations at Part 410 define
“pneumoconiosis” as follows:

(1) a chronic dust disease of the lung arising out of coal mine employment in the
Nation's coal mines, and includes coal workers' pneumoconiosis, anthracosilicosis,
anthracosis, anthrosilicosis, massive pulmonary fibrosis, progressive massive
fibrosis, silicosis, or silicotuberculosis, arising out of such employment; or (2) any
other chronic respiratory or pulmonary impairment when the conditions are met for
the application of the presumption described in § 410.414(b).  

20 C.F.R. §§ 410.401(b)(1) and (b)(2).

B. Chest roentgenogram evidence

A chest x-ray will indicate the existence of pneumoconiosis if it is classified as Category 1,
2, 3, A, B, or C in accordance with 20 C.F.R. § 410.428(a)(1)(i-iii).  An x-ray which is classified as
Category 0 (0/-, 0/0, or 0/1) does not constitute evidence of pneumoconiosis.  20 C.F.R.
§ 410.428(1).  Section 410.428(3)(b) details the criteria for a valid x-ray study  in conformance with
accepted medical standards.

C. Autopsy or biopsy

An autopsy or biopsy constitutes highly probative evidence regarding the existence of
pneumoconiosis.  Terlip v. Director, OWCP, 8 B.L.R. 1-363 (1985).  Section 410.428(a)(3) provides
a detailed discussion of the specific information which must be included in the autopsy or biopsy
report such as a macroscopic and microscopic description of the lungs.  20 C.F.R. § 410.428(c).  

D. Rebuttable presumptions regarding the existence of pneumoconiosis

1. Fifteen years or more of coal mine employment

Where the existence of pneumoconiosis is not established through a chest x-ray, biopsy, or
autopsy under § 410.414(a), but other evidence demonstrates the existence of a totally disabling
chronic respiratory or pulmonary impairment, it may be presumed, in the absence of evidence to the
contrary, that a miner is totally disabled due to pneumoconiosis.  20 C.F.R. § 410.414(b)(1).  This
presumption applies where a miner was employed for 15 or more years in one or more of the
Nation's underground coal mines, or in one or more of the Nation's other coal mines where the
environmental conditions were “substantially similar” to those in an underground coal mine.  20
C.F.R. § 410.414(b)(3).  
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a. “Substantially similar” working conditions

The question of whether working conditions are “substantially similar” to the condition of
an underground mine only arises when the situs of a miner's employment is a surface mine rather an
underground mine.  It is the mine site and not the individual miner's work which must meet the
“substantially similar” requirement of § 410.414(b)(3).  Thus, an above-ground worker at an
underground mine site is not required to show comparability of environmental conditions to take
advantage of the presumption.  Alexander v. Freeman United Coal Mining Co., 2 B.L.R. 1-497
(1979).  However, to find that the conditions of a miner's employment in a surface mine are
substantially similar to those of an underground mine, the administrative law judge must render a
specific opinion regarding the issue of “substantially similar” with supporting rationale.  Luker v.
Old Ben Coal Co., 2 B.L.R. 1-304 (1979).

b. Medical evidence

The existence of a totally disabling respiratory or pulmonary impairment must be established
through medical evidence, Mendis v. Director, OWCP, 7 B.L.R. 1-855 (1985), and not by lay
testimony alone.  Peabody Coal Co. v. Director, OWCP, 581 F.2d 121 (7th Cir. 1978); Centak v.
Director, OWCP, 6 B.L.R. 1-1072 (1984); Wozny v. Director, OWCP, 2 B.L.R. 1-141 (1979);
Casias v. Director, OWCP, 2 B.L.R. 1-259 (1979).  The Board has held that the minimum standard
of proof of a totally disabling respiratory impairment comprises documentation submitted by an
examining physician together with credible and probative testimony by the claimant and another lay
person familiar with the claimant's condition.  Skursha v. U.S. Steel Corp., 2 B.L.R. 1-518 (1979);
Sparkman v. Director, OWCP, 2 B.L.R. 1-488 (1979).

c. Rebuttal of the presumption

The presumption may be rebutted only if it is established that the miner does not have
pneumoconiosis or that his respiratory impairment did not arise out of, or in connection with,
employment in a coal mine.  20 C.F.R. § 410.414(b)(2).  Negative x-ray evidence alone is
insufficient to demonstrate the absence of pneumoconiosis and will not rebut the presumption under
§ 410.414.  20 C.F.R. § 410.414(c).  However, while negative x-rays alone are insufficient to rebut,
medical opinions based on negative x-rays may support a finding of rebuttal.  Aimone v. Morrison
Knudson Co., 8 B.L.R. 1-32 (1985); Maynard v. Central Coal Co., 2 B.L.R. 1-985 (1980).  Rebuttal
may also be accomplished by demonstrating that the totally disabling chronic respiratory or
pulmonary impairment did not arise out of, or in connection with, coal mine employment.  The
Board has interpreted this method of  rebuttal as requiring a showing that “to a reasonable degree
of medical certainty” the claimant's totally disabling impairment was caused by something other than
coal mine employment.  Martinez v. Director, OWCP, 2 B.L.R. 1-231 (1979); Legate v. Island Creek
Coal Co., 1 B.L.R. 1-902 (1978); Rogers v. Ziegler Coal Co., 1 B.L.R. 1-897 (1978).
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2. The “many years” presumption

The provisions of the 15 year presumption also apply where the evidence shows a work
history reflecting “many years” of coal mine employment (although less than 15), as well as a severe
lung impairment.  20 C.F.R. § 410.414(b)(4).  See Clegg v. Director, OWCP, 1 B.L.R. 1-433 (1978).

a. “Many years” defined

The Board has defined “many years” to mean at least 10, but less than 15, years of coal mine
employment.  Williamson v. Director, OWCP, 6 B.L.R. 1-1020 (1984).  In addition to proving “many
years” of coal mine employment, the claimant must prove a severe lung impairment pursuant to
§§ 410.412, 410.422, or 410.424, which is beyond a mere showing of a respiratory or pulmonary
impairment.  20 C.F.R. § 410.414(b).  See also Parsons v. Director, OWCP, 6 B.L.R. 1-272 (1983).
Lay testimony alone is insufficient to invoke this presumption.  Romero v. Director, OWCP, 2 B.L.R.
1-531 (1979); Miller v. Director, OWCP, 2 B.L.R. 1-447 (1979).

b. Severe lung impairment required

The Board has held that a “severe lung impairment” need not be a totally disabling lung
impairment.  Martinez v. Director, OWCP, 2 B.L.R. 1-177  (1979).  As a result, the claimant may
trigger the presumption on the strength of evidence sufficient to invoke the “other relevant evidence”
provisions of §§ 410.414(c) and 410.426(d).  Martinez v. Director, OWCP, 2 B.L.R. 1-231 (1979).
 

E. Other relevant evidence
[ VI(E) ]

Even though the existence of pneumoconiosis is not established under § 410.414(a) by x-ray,
autopsy, or biopsy evidence or under § 410.414(b) by evidence demonstrating a totally disabling
chronic respiratory impairment, a finding of total disability due to pneumoconiosis may be made if
“other relevant evidence” establishes the existence of a totally disabling chronic respiratory or
pulmonary impairment  and that such impairment arose out of employment in a coal mine.  20 C.F.R.
§ 410.414(c).  Indeed, the administrative law judge is required to consider the provisions at
§ 410.414(c) where the claimant has failed to meet his or her burden by chest x-ray, autopsy, biopsy,
or by operation of presumption.  See, e.g.,  Green v. Director, OWCP, 7 B.L.R. 1-276 (1984).

1. Elements to be considered

The Board holds that “other relevant evidence” is not limited to the items listed in the
regulations.  The administrative law judge may also consider the following: positive x-rays not
classified according to the requirements of § 410.428, Watson v. Director, OWCP, 4 B.L.R. 1-186
(1981); lay testimony, Yendall v. Director, OWCP, 4 B.L.R. 1-467 (1981); ventilatory studies which
fail to meet the quality standards of § 410.430, Gibson v. Ryan's Creek Coal Co., 4 B.L.R. 1-591
(1982); and nonqualifying ventilatory studies and blood gas studies which nonetheless reveal some
degree of impairment.  Bain v. Old Ben Coal Co., 2 B.L.R. 1-1219 (1981); Honaker v. Jewell Ridge
Coal Co., 2 B.L.R. 1-947 (1980); Marshall v. The Youghiogheny & Ohio Coal Co., 2 B.L.R. 1-746
(1979).  Medical reports based on nonqualifying test results may also be considered “other relevant
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evidence.”  Ovies v. Director, OWCP, 3 B.L.R. 1-610 (1981); Brown v. U.S. Steel Corp., 2 B.L.R.
1-97 (1979).

2. Totally disabling respiratory condition

Under the second prong of § 410.414(c), the claimant must establish that the miner's totally
disabling respiratory condition arose out of coal mine employment.  Spisok v. Director, OWCP, 4
B.L.R. 1-225 (1981).  In establishing a causal relationship between the miner's condition and his coal
mine employment, “where a significant discrepancy exists between the administrative law judge's
finding as to the claimant's length of coal mine employment and the assumption by the physicians
regarding the claimant's length of coal mine employment, the administrative law judge must note this
discrepancy and explain how the discrepancy affects the credibility of the physicians' opinions.”
Fitch v. Director, OWCP, 9 B.L.R. 1-45, 1-46 (1986).

IV. Etiology of the pneumoconiosis
[ VI(D) ]

Where a miner is credited with ten or more years of coal mine employment and is suffering
from pneumoconiosis, it will be presumed, in the absence of persuasive evidence to the contrary, that
the pneumoconiosis arose out of such employment.  20 C.F.R. § 414.416(a).

A miner with less than ten years of coal mine employment bears the burden of proving the
causal relationship between pneumoconiosis and the coal mine employment.  20 C.F.R.
§ 410.416(b); Fly v. Peabody Coal Co., 1 B.L.R. 1-713 (1978).  

In Lewandowski v. Director, OWCP, 1 B.L.R. 1-180 (1978), the claimant failed to carry this
burden where he had an employment history of two years of coal mine work, 17 years in foundries
and steel works, and an 18 to 20 year smoking history.  The Board concluded that substantial
evidence supported the administrative law judge's finding that the pneumoconiosis did not arise out
of the claimant's coal mining.   The Board agreed that, where a physician merely noted that the
claimant worked in the mines for “some time,” the necessary causal relationship was not established
because the opinion was too equivocal and vague.  Windom v. Director, OWCP, 7 B.L.R. 1-52
(1984).  Moreover, without benefit of competent medical proof, the claimant's testimony alone could
not support a finding that his pneumoconiosis arose out of his coal mine employment where the
miner's pneumoconiosis could have arisen from his 20 years of employment in a foundry and
construction work subsequent to his four years of work in the mines.  Id.

V. Total disability and its etiology
 [ VI(C) ]

A. “Total disability” defined

The regulations at 20 C.F.R. § 410.412(a) provide the definition for “total disability” and
reads, in part, as follows:
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(1) A miner shall be considered to be totally disabled due to pneumoconiosis if his
pneumoconiosis prevents (or, in the case of a deceased miner, prevented) him from
engaging in gainful work in the immediate area of his residence requiring the skills
and abilities comparable to those of any work in a mine or mines in which he
previously engaged with some regularity and over a substantial period of time . . .;
and

(2) His impairment can be (or was) expected to result in death, or (did last), has
lasted, or can be expected to last for a continuous period of not less than 12 months.

20 C.F.R. § 410.412(a).

There are similar provisions for the establishment of total disability due to pneumoconiosis
at the time of death or death due to pneumoconiosis in survivors' claims.  20 C.F.R. § 410.412(b).

1. Methods of establishing total disability
  

The regulations provide four means of establishing total disability under Part 410:  (1)
through medical factors listed in the Appendix at § 410.424(a), or their medical equivalent, where
the impairment meets the duration requirement of 12 months at § 410.412(a); (2) by demonstrating
that the severity of the impairment not only prevents the miner from performing his usual coal mine
employment, but also renders him unable to engage in comparable or gainful work in light of his age,
education, and work experience pursuant to § 410.426(a); (3) through “other relevant evidence” as
described at § 410.426(d); or (4) by operation of presumption at § 410.418.

2. Rebuttal

Once it is determined that a miner is totally disabled due to pneumoconiosis, then the party
opposing entitlement bears the burden of establishing by affirmative evidence that conditions other
than pneumoconiosis are the cause of the miner's disability.  Smith v. Director, OWCP, 7 B.L.R.
1-370 (1984); Sauders v. Director, OWCP, 7 B.L.R. 1-186 (1984).

Moreover, a finding of total disability may be overcome if the party opposing entitlement
establishes that the miner continued to perform his usual coal mine work.  In Williamson v. U.S. Steel
Corp., 2 B.L.R. 1-470 (1979), although the record contained a qualifying blood gas study, a finding
that the claimant was not disabled was affirmed by the Board since the evidence demonstrated that
the claimant continued to work effectively in his usual coal mine job for almost three years following
the qualifying blood gas test.  See also Kimick v. National Mines Corp., 2 B.L.R. 1-221 (1979).

B. Pneumoconiosis is the impairment involved
[ VI(C)(2) ]

The regulations provide that total disability cannot be established under Part 410 unless
pneumoconiosis is the impairment involved.  20 C.F.R. § 410.422(b).  
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1. Complicated pneumoconiosis

Upon a finding of complicated pneumoconiosis, the regulations at § 410.418 provide an
irrebuttable presumption of total disability due to pneumoconiosis.  If, however, the presumption
at § 410.418 does not apply, then it is the claimant's burden to establish that the miner's
pneumoconiosis is, in and of itself, totally disabling.  Castle v. Director, OWCP, 4 B.L.R. 1-237
(1981); Burks v. Hawley Coal Mining Corp., 2 B.L.R. 1-223 (1979); Rogers v. Ziegler Coal Co., 1
B.L.R. 1-847 (1978).  If the record shows that the claimant is totally disabled, and there is no
evidence attributing this impairment to any cause other than pneumoconiosis, it may be presumed
that pneumoconiosis is the primary cause of the claimant's disability.  Kurimak v. U.S. Steel Corp.,
2 B.L.R. 1-75 (1979); Stiltner v. Island Creek Coal Co., 2 B.L.R. 1-120 (1979); Collins v. U.S. Steel
Corp., 1 B.L.R. 1-654 (1978).  

2. Multiple disabling conditions

The fact that a claimant's total disability may be due to other conditions, i.e. heart disease or
cancer, such a determination will not negate entitlement so long as the record shows that the
claimant's pneumoconiosis is also totally disabling.  Hughes v. Heyl & Patterson Inc., 1 B.L.R. 1-604
(1978).  If, however, the claimant is totally disabled due to a breathing impairment, and the evidence
is in conflict as to whether the cause of that impairment is pneumoconiosis, the administrative law
judge must weigh the evidence, resolve the conflicts, and make a finding supported by adequate
rationale.  Kurimak, supra; Rasel v. Bethlehem Mines Corp., 1 B.L.R. 1-918 (1978).  

Where it is established that a condition other than pneumoconiosis is the primary cause of
the miner's total disability, then the presumption of total disability due to pneumoconiosis is rebutted.
Maurizio v. Director, OWCP, 2 B.L.R. 1-16 (1979).  In Casuas v. Director, OWCP, 1 B.L.R. 1-518
(1978), the Board affirmed the administrative law judge's finding that a qualifying blood gas study
was rebutted by evidence that the claimant's breathing impairment was primarily related to a cardiac
problem, and was not related to coal mine employment.  See also Maurizio, supra; Stevens v.
Director, OWCP, 1 B.L.R. 1-386 (1978).

C. Establishing total disability; medical evidence listed in the Appendix
[ VI(C)(3) ]

The regulations provide that medical considerations alone shall justify a finding that a miner
is totally disabled where his impairment is one that is listed in the Appendix to this subpart, or its
medical equivalent, and there is no evidence to establish that the miner is engaged in comparable or
gainful work.  20 C.F.R. § 410.424(a).  See Dunlap v. Director, OWCP, 8 B.L.R. 1-375 (1985).  The
Appendix lists the following medical criteria:

(1) arterial oxygen tension at rest or during exercise and simultaneously determined
arterial PCO2 equal to or less than the values specified in the table; or  

(2) cor pulmonale with right-sided congestive failure, with:
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(A) right ventricular enlargement or outflow prominence on x-ray or
fluoroscopy; or

(B) ECG showing QRS duration less than 0.12 second and R of 5
mm. or more in V1 and R/S of 1.0 or more in V1 and transition zone
(decreasing R/S left on V1; or

(3) congestive heart failure with signs of vascular congestion such as hepatomegaly
or peripheral pulmonary edema with:

(A) cardiac-thoracic ratio of 55 percent or greater; or

(B)  extension of the cardiac shadow. 

20 C.F.R. § 410.424(a).

With respect to the establishment of congestive heart failure, an abnormal EKG alone is
insufficient to establish either cor pulmonale with right-sided congestive heart failure or congestive
heart failure with signs of vascular congestion.  The EKG must meet the specifications listed after
each criterion before it will be deemed sufficient to establish the existence of cor pulmonale.
Childress v. Harmon Mining Corp., 2 B.L.R. 1-644 (1979).  Similarly, an autopsy listing pulmonary
edema and congestions and congestive hepatomegaly with no associated finding of congestive heart
failure is insufficient to establish such congestive heart failure.  McGhee v. Westmoreland Coal Co.,
2 B.L.R. 1-607 (1979).

D. Total disability established; factors not in the Appendix
[ VI(C)(4) ]

Section 410.426 provides an alternative means of establishing total disability and reads, in
part, as follows:

(a)  Pneumoconiosis which constitutes neither an impairment listed in the appendix
. . . nor the medical equivalent thereof, shall nevertheless be found totally disabling
if because of the severity of such impairment, the miner is (or was) not only unable
to do his previous coal mine work, but also cannot (or could not), considering his
age, his education, and work experience, engage in any other kind of comparable and
gainful work . . . available to him in the immediate area of his residence.  

20 C.F.R. § 410.426(a).  

Total disability is defined in terms of work capacity and, therefore, evidence of the miner's
continued employment may be used to prove that he is not totally disabled.  However, in rare
instances where a miner continues to work but there is evidence of a reduced ability to perform as
a result of the miner's pneumoconiosis, the miner may be considered totally disabled.  Kinnick v.
National Mines Corp., 2 B.L.R. 1-221 (1979); Kurimcak v. U.S. Steel Corp., 2 B.L.R. 1-75 (1979);
Mondragon v. C.F. & I. Steel Corp., 1 B.L.R. 1-323 (1977).  For a discussion of factors to be
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considered in determining whether miner is able to perform “comparable and gainful work,” see
Chapter 9.  

E. Other relevant evidence
[ VI(E) ]

Under § 410.414(c), the miner may employ “other relevant evidence” to establish total
disability due to pneumoconiosis.  The regulation specifies that “other relevant evidence” includes
the following:

[M]edical tests such as blood gas studies, electrocardiogram, pulmonary function
studies, or physical performance tests, and any medical history, evidence submitted
by the miner's physician, his spouse's affidavits, and in the case of a deceased miner,
other appropriate affidavits of persons with knowledge of the individual's physical
condition and other supportive materials.  

20 C.F.R. §§ 410.414(c) and 410.426(d).

The provisions at §§ 410.414 and 410.426 apply where a ventilatory study and/or a physical
performance test is medically contraindicated, or cannot be obtained, or where evidence obtained
as a result of such does not establish that the miner is totally disabled.  Under the regulations,
pneumoconiosis may nevertheless be found totally disabling if other relevant evidence establishes
that the miner has a chronic respiratory impairment, the severity of which prevents him not only from
doing his previous coal mine work, but also, considering his age, his education, and work
experience, prevents him from engaging in comparable and gainful work.  20 C.F.R. § 410.426(d).

1. Burden of proof

In Fletcher v. Central Appalachian Coal Co., 1 B.L.R. 1-980 (1978), aff'd sub. nom., Central
Appalachian Coal Co. v. BRB, 679 F.2d 1086 (4th Cir. 1982), the Board discussed the claimant's
burden of proof under this section, and by analogizing it to that under § 410.412, the Board held that
the claimant establishes a prima facie case of total disability if s/he establishes the existence of a
chronic respiratory or pulmonary disability which prevents him from engaging in his usual coal mine
employment.  The burden then shifts to the party opposing entitlement to show that the claimant can
nonetheless perform comparable and gainful work in the immediate area of his residence.

The Board noted that this section is designed to permit the use of discretion by a
administrative law judge who is called upon to use his or her experience and judgment in weighing
all the evidence pertaining to the issue total disability.  Roetter v. Peabody Coal Co., 1 B.L.R. 1-957
(1978).  However, the Board may set aside the judge's inferences if they are not supported by
substantial evidence.  Hall v. Director, OWCP, 8 B.L.R. 1-193 (1985).

2. Use of lay testimony

Lay testimony alone is insufficient to establish total disability; there must be some medical
evidence showing that the lung impairment in question is of such severity that it is totally disabling.
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Lynn v. Director, OWCP, 3 B.L.R. 1-125 (1981); Wozny v. Director, OWCP, 2 B.L.R. 1-141 (1979);
Casias v. Director, OWCP, 2 B.L.R. 1-259 (1979).

3. Pulmonary function studies

Pneumoconiosis shall be found disabling if it is established that the miner has a respiratory
impairment, because of pneumoconiosis, demonstrated on the basis of a ventilatory study in which
the MVV and the FEV1 are equal to or less than the values specified in the table.  20 C.F.R.
§ 410.426(b).  The quality standards for ventilatory studies are found at 20 C.F.R. § 410.430.

Even though the administrative law judge credits a ventilatory study which qualifies under
the table, that does not mandate a finding that the miner's pneumoconiosis is totally disabling.
Rather, as noted above, it creates a presumption which may be rebutted by evidence that, based on
the impairment, age, education and work experience of the claimant, he can do his usual coal mine
work or comparable gainful work.  Thus, in Vance v. Buffalo Mining Co., 1 B.L.R. 1-555 (1978),
the Board held that even though presumptive total disability was established by the results of
qualifying ventilatory studies, the presumption was rebutted by evidence that, despite the established
impairment, the miner continued to perform his usual coal mine work.  See also Caudill v. Director,
OWCP, 9 B.L.R. 1-174 (1986); Fletcher v. Central Appalachian Coal Co., 1 B.L.R. 1-980 (1978),
aff'd sub nom, Central Appalachian Coal Co. v. BRB, 679 F.2d 1986 (4th Cir. 1982).

4. Physical performance tests

Where the values are not met for ventilatory studies, pneumoconiosis may nevertheless be
found disabling if a physical performance test establishes a chronic respiratory or pulmonary
impairment which is medically the equivalent of the values specified in the table for ventilatory
studies.  20 C.F.R. § 410.426(c).

F. Irrebuttable presumption; complicated pneumoconiosis

The regulations create an irrebuttable presumption that a miner is totally disabled due to
pneumoconiosis if he or she suffers from complicated pneumoconiosis as described in 20 C.F.R.
§ 410.418.  Although x-rays can serve as evidence of complicated pneumoconiosis, the quality
standards of § 410.428(b) for x-ray evidence do not apply to x-rays diagnosing complicated
pneumoconiosis.  Swartz v. U.S. Steel Corp., 8 B.L.R. 1-481 (1986).  The Board in Swartz stated that
“Section 410.428(a), the section governing proof of complicated pneumoconiosis, does not require
that x-rays introduced to prove complicated pneumoconiosis meet any quality standards other than
they be classified as showing pneumoconiosis of Category A, B, or C under the specified
classification systems.”  If the record contains any evidence indicating the existence of complicated
pneumoconiosis, the administrative law judge must specifically address it and, if it is rejected,
provide a legitimate explanation.  Shultz v. Borgman Coal Co., 1 B.L.R. 1-233 (1977).

If it is determined that the record supports a finding of complicated pneumoconiosis, the
miner is entitled to an irrebuttable presumption of total disability due to pneumoconiosis.
Consequently, this presumption is not rebutted by the fact that the miner continued to work after
being diagnosed as suffering from complicated pneumoconiosis.  Truitt, supra; Namec v. Lehigh
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Valley Anthracite, Inc., 1 B.L.R. 1-514 (1978).  However, the claimant must still prove that his
pneumoconiosis arose out of coal mine employment.

1. Conflicting evidence

Where the record contains evidence of simple and complicated pneumoconiosis, as well as
evidence of no pneumoconiosis, the administrative law judge must resolve the conflicts and make
a finding.  Truitt v. North American Coal Corp., 2 B.L.R. 1-199 (1979), aff'd sub nom, Director,
OWCP v. North American Coal Corp., 626 F.2d 1137 (3d Cir. 1980).  For example, where the record
contains only a single x-ray reading indicating complicated pneumoconiosis, while more numerous
x-rays indicate only simple pneumoconiosis or lung cancer, the Board affirmed the administrative
law judge's finding of simple pneumoconiosis.  Rose v. Clinchfield Coal Co., 2 B.L.R. 1-13 (1979);
Spangler v. Director, OWCP, 1 B.L.R. 1-698 (1978); Travis v. Peabody Coal Co., 1 B.L.R. 1-314
(1977).

2. Autopsy evidence

Concerning autopsy evidence of complicated pneumoconiosis, the Third Circuit has held that
an administrative law judge is permitted to make an equivalency determination, if the record contains
a proper evidentiary basis.  An equivalency determination is necessary when there is a question about
whether nodules found in the lung upon medical examination (autopsy or biopsy) would correspond
to opacities viewed on an x-ray indicating complicated pneumoconiosis.  Clites v. Jones & Loughlin
Steel Corp., 663 F.2d 14 (3d Cir. 1981).  In Clites, a physician testified that nodules found on
autopsy, if viewed radiographically, would amount to opacities over one centimeter.  Thus, the court
upheld the administrative law judge's finding of the existence of complicated pneumoconiosis.

In subsequent cases, the Board has not defined what evidence forms a proper evidentiary
basis for complicated pneumoconiosis.  In Lohr v. Rochester & Pittsburgh Coal Co., 6 B.L.R.
1-1264 (1984), the Board concluded that the evidence lacked such a basis even though a doctor
indicated that “the lung parenchyma also has underspread black modules which vary up to 0.9 to 1.2
centimeters.”  Similarly, the evidentiary basis was found lacking in Smith v. Island Creek Coal Co.,
7 B.L.R. 1-734 (1985), where the doctor who performed the autopsy indicated that the lungs revealed
two nodular areas measuring 1.2 to 1.3 centimeters, but no attempt was made to equate the nodules
found with the size of x-ray opacities.  See also Reilly v. Director, OWCP, 7 B.L.R. 1-139 (1984).

VI. Applicability of § 410.490 and Parts 727 and 718

Because claims adjudicated under Part 410 will have been reviewed and denied under the
interim regulations at § 410.490 and Part 727, it would seem that a claim denied under Part 410 need
not be considered under Part 718.  See e.g. Ezell v. Illinois Central Gulf Railroad, BRB No. 88-0760
BLA (Mar. 30, 1993)(unpublished).  However, some administrative law judges may choose to
analyze the claim under Part 718 out of caution.
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Chapter 9
Living Miners' Claims:  Entitlement Under Section 410.490

I. Applicability of § 410.490, generally
[ IX(B) ]

Congress initially envisioned that the Black Lung Benefits Program would be administered
by the Social Security Administration in its 1969 enactment of the Federal Coal Mine Health and
Safety Act.  However, the 1969 Act resulted in an unexpectedly high volume of claims and the
adjudication process became seriously handicapped with relatively few claims resulting in an award
of benefits.  Consequently, Congress decided to transfer jurisdiction over black lung claims to the
Department of Labor and determined that this process would occur in stages.  

The 1972 Amendments to the Act directed the Social Security Administration to promulgate
interim regulations for transition of the adjudication process.  These regulations are codified at 20
C.F.R. § 410.490 and apply to all miners who filed claims before July 1, 1973.  20 C.F.R.
§ 410.490(b).  In essence, the § 410.490 regulations applied to all Part B claims filed with the Social
Security Administration.  The Department of Labor began adjudication of the Black Lung Program
with claims filed under § 410.490 between July 1 and December 31, 1973 (§ 415 transition claims),
and Part C claims, filed after January 1, 1974.  

It is important to note that, in light of the regulations at 20 C.F.R. § 727.303(a) and (b), the
Board has determined in Saris v. Director, OWCP, 11 B.L.R. 1-65, 1-66 (1988), that a miner's
previously denied or pending Part B claim, which was referred to the Department of Labor for
review, was converted to a Part C claim with an effective filing date as the date of the election card.
As a result, § 410.490 only applies to Part B claims filed prior to July 1, 1973.  Id. at 1-67.  See also
20 C.F.R. § 727.203(a).

Section 410.490 also applies to claims where Part 727 is rendered inapplicable because the
miner is unable to establish ten years of coal mine employment.  Whiteman v. Boyle Land Fuel Co.,
15 B.L.R. 1-11 (1991)(en banc).  This decision was the result of a long line of conflicting decisions
among the Board and circuit courts, which ultimately was resolved by the United States Supreme
Court in Pittston Coal Group v. Sebben, 109 S. Ct. 414 (1988).

II. Invocation of presumption of total disability due to pneumoconiosis

The regulation at § 410.490(b) provides that a miner shall be totally disabled due
 to pneumoconiosis if the following is established:

(i) A chest roentgenogram (x-ray), biopsy, or autopsy establishes the existence of
pneumoconiosis (see § 410.428); or
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(ii) In the case of a miner employed for at least 15 years in underground or
comparable coal mine employment, ventilatory studies establish the presence of a
chronic respiratory or pulmonary disease (of one year duration). 

20 C.F.R. § 410.490(b).

It is noteworthy that, although the provisions at § 410.490(b)(i) are written to indicate that
a single, positive x-ray study may invoke the presumptions, the United States Supreme Court ruled
to the contrary in Mullins Coal Co. v. Director, OWCP, 484 U.S. 435 (1987), reh'g denied 484 U.S.
1047 (1988).  Specifically, the Court held that all x-ray evidence must be weighed prior to
invocation.  For a detailed discussion of the medical evidence, see Chapters 3 (general principles of
weighing medical evidence) and 10 (principles applied under Part 727).

In Phipps v. Director, OWCP, 17 B.L.R. 1-39 (1992)(en banc), the Board held that the
invocation provisions at § 727.203(a) do not apply to claims adjudicated under § 410.490, but that
the rebuttal provisions at § 727.203(b) are applicable to such claims. 

III. Etiology of the pneumoconiosis

Subsections 410.490(b)(2) and (3) address the etiology of the miner's pneumoconiosis and
provide the following two means for establishing such causation:  (1) a miner with ten years of coal
mine employment will be presumed to be totally disabled due to pneumoconiosis arising out of coal
mine employment pursuant to § 410.490(b)(3); or (2) if the miner has less than ten years of coal mine
employment, then he or she must submit evidence sufficient to establish that the pneumoconiosis
arose out of coal  mine employment under § 410.490(b)(2).  Campbell v. Director, OWCP, 10 B.L.R.
1-125 (1987); Soloe v. Director, OWCP, 10 B.L.R. 1-125 (1987); Remetta v. Director, OWCP, 8
B.L.R. 1-214 (1985); Marsigio v. Director, OWCP, 8 B.L.R. 1-190 (1985); Foster v. Director,
OWCP, 8 B.L.R. 1-188 (1985).  Failure to establish that the miner's pneumoconiosis is caused by
his or her exposure to coal dust precludes invocation under § 410.490.  Grant v. Director, OWCP,
857 F.2d 1102 (6th Cir. 1988).

IV. Rebuttal of the presumption of total disability due to pneumoconiosis

At first glance, the provisions at § 410.490(c) seem to provide only the following two means
of rebutting the interim presumption:

(1) there is evidence that the individual is, in fact, doing his usual coal mine work or
comparable and gainful work (see § 410.412(a)(1)), or

(2) other evidence, including physical performance tests (where such tests are
available and their administration is not contraindicated) establish that the individual
is able to do his usual coal mine work or comparable and gainful work (see
§ 410.412(a)(1)). 

20 C.F.R. § 410.490(c)(1) and (2).  
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A comparison of the rebuttal provisions at § 410.490(c) with those at § 727.203(b), reveals
that § 727.203(b) provides two additional means of rebuttal: (1) the miner's total disability did not
arise out of coal mine employment and, (2) the miner does not have pneumoconiosis.  20 C.F.R.
§ 727.203(b)(3) and (b)(4).  It is noted, however, that the provisions at Part 727 require ten years of
coal mine employment to be applicable and provide fours means of rebuttal whereas the more liberal
§ 410.490 regulations require no minimum period of coal mine employment, and provide only two
means of rebuttal.

In Phipps v. Director, OWCP, 17 B.L.R. 1-39 (1992)(en banc), the Board concluded that this
disparity needed to be remedied and, in accordance with the United States Supreme Court's decision
in Pauley v. Bethenergy Mines, Inc., 111 S. Ct. 2524 (1991), the Board held that the four methods
of rebuttal set forth at § 727.203(b) are applicable to claims adjudicated under § 410.490 of the
regulations.
  

The Supreme Court's decision in Pauley resolves the conflict which developed among the
Board and circuit courts in an attempt to render just and equitable solutions to the apparent
discrepancy between the terms of Part 727 and § 410.490.  It was determined in Pauley that the
rebuttal provisions at § 727.203(b)(3) and (b)(4) are implicitly included at § 410.490.  This
conclusion was supported through the language at § 410.490 which references § 410.416 involving
the ten year coal mine employment causation presumption, as well as § 410.401(b)(1) which defines
“pneumoconiosis” as compensable under the Act.  Therefore, the Court reasoned that the Part 410
regulations act in concert to infer the inclusion of the rebuttal provisions at §§ 727.203(b)(3) and
(b)(4).

In assessing total disability, the Board holds that it will apply the same standard for total
disability as under Part 727; namely, only physical capacity is considered.  Shaw v. Cementation Co.
of America, 10 B.L.R. 1-114 (1987).  However, for Part B claims, the Sixth Circuit applies the
vocational disability standard (i.e. the ability of the miner to find comparable employment in his or
her immediate area of work).  Neace v. Director, OWCP, 867 F.2d 264 (6th Cir. 1989).  For Part C
claims, the Sixth Circuit applies a medical test of physical capabilities, not a vocational analysis.
Ramey v. Kentland Elkhorn Coal Corp., 755 F.2d 485 (6th Cir. 1985).  For further discussion of the
factors to consider in determining whether the miner is able to perform “comparable and gainful”
employment, see Chapter 10.

V. Applicability of Parts 410, 727, and 718

A claim which is analyzed and denied under § 410.490 must also be reviewed under the
regulations at Part 410.  Wells v. Peabody Coal Co., 3 B.L.R. 1-85 (1981).
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Chapter 10
Living Miners' Claims:  Entitlement Under Part 727

I. Applicability of Part 727, generally23

[ IX(A) ]

The regulations at Part 727 are applicable in those claims where the miner establishes ten
years or more coal mine employment and the claim is filed on or after January 1, 1974 but on or
before March 31, 1980.  20 C.F.R. §§ 727.1 and 718.1.  It is also important to note that a miner's
claim, which is filed between July 1, 1973 and December 31, 1973 as a § 415 transition claim which
is pending or denied on or before March 1, 1978, is subject to review under 20 C.F.R. Part 727.
Indeed, the regulations provide that “[a] claim filed under section 415 of the act which is reviewed
under this part shall for all purposes be considered as if it was filed on January 1, 1974 under Part
C of Title IV of the Act.”  20 C.F.R. § 727.303(a) and (b).  

If, however, a miner files a claim between January 1, 1974 and March 31, 1980, inclusive
of these dates, but has less than ten years of coal mine employment, the claim must be adjudicated
under § 410.490.  Pauley v. Bethenergy Mines, Inc., 111 S. Ct. 2524 (1991); Pittston Coal Group
v. Sebben, 109 S. Ct. 414 (1988).  

This conclusion is the result of a long line of conflicting decisions among the circuit courts
and the Board.  In Pittston Coal Group v. Sebben, 109 S.Ct. 414 (1988), the Supreme Court, upon
determining that the invocation provisions of § 727.203 were more restrictive than the criteria at
§ 410.490, held that miners with fewer than ten years of coal mine employment are entitled to have
their claims decided under § 410.490, rather than Part 410.  Following Sebben, a number of circuits
held that the Part 727 rebuttal provisions were more restrictive than the § 410.490 rebuttal provisions
and a claim denied under Part 727 must be considered under what was interpreted as the less
restrictive rebuttal provisions of § 410.490(c).  See Taylor v. Clinchfield Coal Co., 895 F.2d 178 (4th
Cir. 1990).  The Supreme Court resolved the issue in Pauley v. Bethenergy Mines, 111 S.Ct. 2524
(1991), holding that the rebuttal provisions of Part 727 were not more restrictive than those of
§ 410.490(c).  Therefore, the logical result of Pauley is that once a claim has been denied under Part
727, it need not be considered under § 410.490.  As previously noted, however, if Part 727 is
inapplicable because the miner has fewer than ten years of coal mine employment, then his or her
claim must be adjudicated under § 410.490.  
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II. The interim presumptions
[ IX(A)(1) ]

A. Generally

A central feature of the Part 727 regulations are the interim presumptions at 20 C.F.R.
§ 727.203(a), which provide that a miner, with at least ten years of coal mine employment, is entitled
to the following rebuttable presumptions of total disability or death arising out of coal mine
employment:  (1) that the miner is totally disabled due to pneumoconiosis; (2) that the miner was
totally disabled due to pneumoconiosis at the time of death; and (3) that the miner's death was due
to pneumoconiosis upon invocation.  The presumptions are “invoked” if any one of the following
five evidential requirements is satisfied: (1) chest x-ray evidence establishes the existence of
pneumoconiosis; (2) ventilatory studies establish the presence of a chronic respiratory or pulmonary
disease; (3) blood gas studies demonstrate the presence of an impairment in the transfer of oxygen;
(4) well-reasoned, well- documented medical reports support a finding of a totally disabling
respiratory impairment; or (5) lay testimony as to the miner's condition in the case of a deceased
miner.  20 C.F.R. §§ 727.203(a)(1)-(5).

Satisfying the requirements of any one of the separate medical criteria is considered sufficient
to invoke the presumptions.  Wise v. Peabody Coal Co., 3 B.L.R. 1-119 (1981).  Because successful
establishment of only one method of invocation is necessary, any error made by the administrative
law judge in the evaluation of a particular type of evidence is considered harmless if the presumption
was properly invoked under some other section.  Bibb v. Clinchfield Coal Co., 7 B.L.R. 1-134
(1984); Berczik v. U.S. Steel Corp., 6 B.L.R. 1-723 (1983); Elkins v. Beth-Elkhorn Corp., 2 B.L.R.
1-683 (1979).

The claimant bears the burden of satisfying, by a preponderance of the evidence, at least one
of the five medical criteria to invoke the presumption.  Mullins Coal Co. v. Director, OWCP, 108
S.Ct. 427 (1987).  Prior to Mullins, several circuits, including the Third, Fourth, and Seventh
Circuits, had held that a single qualifying item of evidence was sufficient to invoke the presumption.
In Mullins, however, the Supreme Court rejected the “single qualifying item of evidence” approach,
and held that a claimant must establish, by a preponderance of the evidence, one of the medical
criteria to invoke the interim presumption.

B. “Pneumoconiosis” defined
  [ II(D) ]

The definition of “pneumoconiosis” is set forth at § 727.202, which provides the following:

[A] chronic disease of the lung and its sequelae, including respiratory and pulmonary
impairments arising out of coal mine employment.  This definition includes, but is
not limited to, coal workers' pneumoconiosis, anthracosilicosis, anthracosis
anthro-silicosis, massive pulmonary fibrosis, progressive massive fibrosis silicosis,
or silicotuberculosis arising out of coal mine employment.  For purposes of this
definition, a disease “arising out of coal mine employment” includes any chronic
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pulmonary disease resulting in respiratory or pulmonary impairment significantly
related to, or aggravated by, dust exposure in coal mine employment.  

20 C.F.R. § 727.202.

On rebuttal, if the party opposing entitlement seeks to demonstrate that the claimant does not
have pneumoconiosis, it must establish that the claimant does not have a chronic pulmonary disease
resulting in respiratory or pulmonary impairment significantly related to or significantly aggravated
by dust exposure in coal mine employment.  Biggs v. Consolidation Coal Co., 8 B.L.R. 1-317
(1985); Jones v. Kaiser Steel Corp., 8 B.L.R. 1-339 (1985).  For example, in Butela v. U.S. Steel
Corp., 8 B.L.R. 1-48 (1985), the Board rejected a claimant's argument that his disability would be
aggravated by his return to coal mine employment, making the potential aggravation a sufficient
basis for compensation.  The Board stated that the claimant's respiratory or pulmonary impairment
must have been actually aggravated to the point of total disability by mine dust exposure in order to
be entitled to benefits.  

1. Legal pneumoconiosis versus clinical pneumoconiosis24

A pulmonary disease may constitute statutory pneumoconiosis if it is significantly related to
or aggravated by dust exposure in coal mine employment.  The legal definition of pneumoconiosis
is broad and may encompass more respiratory or pulmonary conditions than those specifically,
clinically diagnosed in a medical opinion.  For example, a physician may conclude that the miner
suffers from asthma, which is related to his coal dust exposure.  Although the physician did not
specifically state that the miner suffered from pneumoconiosis or black lung disease, the respiratory
condition which he diagnoses is related to coal dust exposure and, therefore, is supportive of a
finding of legal pneumoconiosis.

The Fourth Circuit has issued a number of decisions addressing broad definition of
pneumoconiosis in the regulation.  “Pneumoconiosis” is a legal term defined by the Act and the
administrative law judge “must bear in mind when considering medical evidence that physicians
generally use 'pneumoconiosis' as a medical term that comprises merely a small subset of the
afflictions compensable under the Act.”  Thus, an administrative law judge should review evidence
in light of the much broader legal definition.  Barber v. Director, OWCP, 43 F.3d 899 (4th Cir.
1995).  See also Dehue v. Director, OWCP, 65 F.3d 1189 (4th Cir. 1995); Hobbs v. Clinchfield Coal
Co., 45 F.3d 819 (4th Cir. 1995) (“a medical diagnosis of no pneumoconiosis is not equivalent to
a legal finding of no pneumoconiosis”).  In Richardson v. Director, OWCP, 94 F.3d 164 (4th Cir.
1996), the court reiterated that “[c]linical pneumoconiosis is only a small subset of the compensable
afflictions that fall within the definition of legal pneumoconiosis under the Act” and that “COPD,
if it arises out of coal mine employment, clearly is encompassed within the legal definition of
pneumoconiosis, even though it is a disease apart from clinical pneumoconiosis.”  The court also
held that the Director's “stipulation,” that the miner suffered from legal pneumoconiosis arising from
coal dust exposure at the time of death, was binding notwithstanding a lack of medical evidence in
the record to support the stipulation.  See also Kline v. Director, OWCP, 877 F.2d 1175, 1178 (3d
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Cir. 1989);  Brown v. Director, OWCP, 851 F.2d 1569 (11th Cir. 1988), app. dismissed, 864 F.2d
120 (11th Cir. 1989); Biggs v. Consolidation Coal Co., 8 B.L.R. 1-317, 1-322 (1985).  In Island
Creek Coal Co. v. Compton, 211 F.3d 203, 210 (4th Cir. 2000), the court stated that, “[c]ritically, a
medical diagnosis of no coal workers' pneumoconiosis is not equivalent to a legal finding of no
pneumoconiosis.”

2. Evidence relevant to finding pneumoconiosis

Some examples of findings and data which are relevant to the existence of pneumoconiosis
are as follows:

a. Anthracosis and anthracotic pigment

Diagnoses of pulmonary anthracosis have been held to be the equivalent of a diagnosis of
pneumoconiosis.  Dagnan v. Black Diamond Coal Mining Co., 994 F.2d 1536 (11th Cir. 1993)
(diagnosis of anthracosis is sufficient to establish pneumoconiosis); Bueno v. Director, OWCP, 7
B.L.R. 1-337 (1984); Smith v. Island Creek Coal Co., 2 B.L.R. 1-1178 (1980); Luketich v. Bethlehem
Mines Corp., 2 B.L.R. 1-393 (1979).  The Sixth Circuit held that the administrative law judge must
also consider biopsy evidence which indicates the presence of anthracotic pigment.  Lykins v.
Director, OWCP, 819 F.2d 146 (6th Cir. 1987).  However, in Griffith v. Director, OWCP, 49 F.3d
184 (6th Cir. 1995), the Sixth Circuit held that a finding of pigmentation described as “yellow-black
consistent with coal pigment” was insufficient to support a finding of pneumoconiosis.

b. Asthma, asthmatic bronchitis, or emphysema

Asthma, asthmatic bronchitis, or emphysema  may fall under the regulatory definition of
pneumoconiosis if they are related to coal dust exposure.  Robinson v. Director, OWCP, 3 B.L.R.
1-798.7 (1981); Tokarcik v. Consolidation Coal Co., 6 B.L.R. 1-666 (1983). 

c. Blood gas studies

In Morgan v. Bethlehem Steel Corp., 7 B.L.R. 1-226 (1984), the Board held that while blood
gas studies are relevant primarily to the determination of the existence or extent of impairment, such
evidence “also may bear upon the existence of pneumoconiosis insofar as test results indicate the
absence of any disease process, and by implication, the absence of any disease arising out of coal
mine employment.”

d. Chronic obstructive pulmonary disease25

In Warth v. Southern Ohio Coal Co., 60 F.3d 173 (4th Cir. 1995), the Fourth Circuit held
that, for purposes of entitlement to benefits under the Act, chronic obstructive lung disease is
encompassed in the legal definition of pneumoconiosis.  Thus, the assumption by a physician that
pneumoconiosis causes a restrictive impairment, rather than an obstructive impairment, is erroneous
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and undermines his conclusions.  But see Stiltner v. Island Creek Coal Co, 86 F.3d 337 (4th Cir.
1996), reh'g. denied, 86 F.3d 337 (4th Cir. 1996) (a physician's opinion should not be discredited
merely because he states that coal dust exposure would “likely” cause a restrictive, as opposed to
obstructive, impairment).  Similarly, the Board has held that an obstructive impairment, without a
restrictive component, may be considered regulatory pneumoconiosis.  Heavilin v. Consolidation
Coal Co., 6 B.L.R. 1-1209 (1984).

e. Pulmonary function studies

The Board has held that pulmonary function studies are not diagnostic of the presence or
absence of pneumoconiosis.  Burke v. Director, OWCP, 3 B.L.R. 1-410 (1981).

C. Invocation of the rebuttable presumption of total disability due
to pneumoconiosis
[ IX(A) ]

     
Pursuant to § 727.203(a)(1), a miner who engaged in coal mine employment for at least ten

years will be presumed to be totally disabled due to pneumoconiosis if a chest roentgenogram
(x-ray), biopsy, or autopsy establishes the existence of pneumoconiosis.  If the existence of
pneumoconiosis is conceded, the interim presumption is invoked under § 727.203(a)(1) as a matter
of law.  Simpson v. Director, OWCP, 6 B.L.R. 1-49 (1983).  For general principles of weighing x-ray
evidence, see Chapter 3.

1. Chest roentgenogram evidence 
[ IX(A)(1)(a) ]

a. Generally

To invoke the interim presumption, an x-ray interpretation must meet the quality standards
at § 410.428 of the regulations.  20 C.F.R. § 727.206(a).  Although the language of § 727.206(a)
indicates that the quality standards set forth at § 718.103 apply to evidence submitted subsequent to
March 31, 1980, the Board has held that this language is inconsistent with the purposes of the 1977
Reform Act.  Sgro v. Rochester & Pittsburgh Coal Co., 4 B.L.R. 1-370 (1981).  The Board stated
that this section should be interpreted to mean that the applicable quality standards, regardless of the
date on which the evidence is submitted, are “those in effect at the time Part 727 became effective,
i.e., those provided by Part 410.”  Id. at 1-375.  

b. The “Tobias rule” and rereading chest x-rays

Section 727.206(b)(1) provides, in relevant part, that in claims where there is other evidence
of a respiratory or pulmonary impairment, a board-certified or board-eligible radiologist's
interpretation of an x-ray shall be accepted by the Director.  This x-ray rereading prohibition is
designed to implement § 413(b) of the Act and is also known as the “Tobias” rule in light of the
Board's clarification of the regulation in Tobias v. Republic Steel Corp., 2 B.L.R. 1-1277 (1981).
See also Arnold v. Peabody Coal Co., 41 F.3d 1203 (7th Cir. 1994).  Section 413(b) also applies to
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positive x-rays obtained by the Social Security Administration.  Coburn v. Director, OWCP, 7
B.L.R. 1-632 (1985).

In Tobias, the Board set forth the threshold requirements of § 413(b).  These requirements
are:  (1) there is other evidence of a pulmonary or respiratory impairment; (2) the x-ray was taken
by a radiologist or qualified technician, and it is of a quality sufficient to demonstrate the presence
of pneumoconiosis; (3) the physician who first interpreted the x-ray is a board-certified radiologist;
and (4) no evidence exists that the claim has been fraudulently represented.  Id. at 1-1279.  If these
requirements are satisfied, then the Director must accept the initial interpretation of the x-ray and
cannot have the x-ray reread.  Under the “Tobias rule,” the administrative law judge must exclude
such evidence from consideration.

There is no requirement that the other evidence of a pulmonary or respiratory impairment be
in existence at the time the Director seeks to reread the x-ray.  Other evidence need only be in
existence at the time of the hearing.  Hyle v. Director, OWCP, 8 B.L.R. 1-512 (1986).  For a
discussion of evidence which constitutes sufficient “other evidence” to establish a pulmonary or
respiratory impairment, see Cobern v. Director, OWCP, 7 B.L.R. 1-632 (1985) and Bobbitt v.
Director, OWCP, 8 B.L.R. 1-380 (1985).

Section 413(b) does not prohibit the rereading of x-rays originally read as negative.  Rankin
v. Keystone Coal Mining Corp., 8 B.L.R. 1-54 (1985).  Section 413(b) also does not prohibit the
Director from having the x-ray reread to determine the quality of the x-ray, i.e., whether it is
unreadable for pneumoconiosis.

The physician who first interprets the x-ray must be a board-certified radiologist.  If the
record does not establish the qualifications of the physician who first interprets the x-ray, the rule
does not apply and the Director may have the study reread.  Vance v. Eastern Associated Coal Corp.,
8 B.L.R. 1-68 (1985); Pulliam v. Drummond Coal Co., 7 B.L.R. 1-846 (1985).

Section 413(b) does not prohibit an employer from rereading positive x-rays.  Horn v. Jewell
Ridge Coal Corp., 6 B.L.R. 1-933 (1984).  However, in Tobias, the Board held that if § 413(b)
prohibits the Director from admitting an x-ray rereading, the employer cannot introduce the same
x-ray rereading.  Id. at 1-1286.  

2. An autopsy or biopsy
[ IX(A)(1)(a) ]

Autopsy and biopsy evidence may also be used to invoke the interim presumption under
§ 727.203(a)(1).  The Board has held that autopsy evidence is the most reliable method of
ascertaining the existence of pneumoconiosis.  Kimick v. National Mines Corp., 2 B.L.R. 1-221
(1979).  It is important to note, however, that a physician's report or opinion, which is based upon
the review of a death certificate and autopsy report of another physician who conducted the autopsy,
is not considered autopsy evidence.  Cartwright v. Gibraltar Coal Co., 5 B.L.R. 1-325 (1982).
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3. Pulmonary function (ventilatory) studies
[ IX(A)(1)(b) ]

                 
Pursuant to § 727.203(a)(2), a miner who has engaged in coal mine employment for at least

ten years will be presumed to be totally disabled due to pneumoconiosis arising out of that
employment, if ventilatory studies establish the presence of a chronic respiratory or pulmonary
disease (which meets the requirements for duration in § 410.412(a)(2)) as demonstrated by values
which are equal to or less than the values specified in the table).  The fact-finder should weigh all
ventilatory studies prior to invocation.  Strako v. Ziegler Coal Co., 3 B.L.R. 1-136 (1981).

4. Blood gas studies
[ IX(A)(1)(b) ]

Pursuant to § 727.203(a)(3), a miner who engaged in at least ten years of coal mine
employment will be presumed to be totally disabled due to pneumoconiosis if blood gas studies
demonstrate the presence of an impairment in the transfer of oxygen from the lung alveoli to the
blood as determined by values which are equal to or less than those specified in the applicable table.
All blood gas studies must be weighed to ascertain whether invocation of the presumptions is proper.
Sturnick v. Consolidation Coal Co., 2 B.L.R. 1-972 (1980); Mullins, supra.

5. Reasoned medical opinions
[ IX(A)(1)(d) ]

Under § 727.203(a)(4), a miner who engaged in coal mine employment for at least ten years
will be presumed to be totally disabled due to pneumoconiosis arising out of such employment if
other medical evidence, including the documented opinion of a physician exercising reasoned
medical judgment, establishes the presence of a totally disabling respiratory impairment.  A claimant
cannot seek to combine his or her testimony of total disability with the physician's finding of
pneumoconiosis to establish total disability.  Plutt v. Benefits Review Board, 804 F.2d 597 (10th Cir.
1987).  The medical evidence alone must establish the claimant's total disability.  Id. at 599.

All medical evidence must be weighed prior to invoking the presumptions.  However,
medical reports are not to be weighed against the evidence considered under prior subsections of
§ 727.203(a).  The phrase “[o]ther medical evidence” as used in this subsection means evidence
other than an x-ray, autopsy, biopsy, ventilatory study, and blood gas study.  Thompson v. Director,
OWCP, 6 B.L.R. 1-807 (1984).  These types of evidence may only be considered insofar as they
relate to the credibility of the medical opinion they document.

In Drummond Coal Co. v. Freeman, 17 F.3d 361 (11th Cir. 1994), the Eleventh Circuit
articulated the parameters for weighing medical reports under Part 727.  Specifically, the court held
that the administrative law judge “need not . . . find that a medical opinion is either wholly reliable
or wholly unreliable.”  Rather, he or she may find a physician's opinion reliable on the issue of
degree of impairment, but unreliable on the issue of causation.  However, quoting from the dissent
in Mullins Coal Co. v. Director, OWCP, 484 U.S. 164, 167 (1987), the court noted that “when the
weight of evidence in one of the medical-evidence categories invokes the presumption, then the same
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evidence cannot be considered during rebuttal to challenge the existence of the fact proved, but it
may be considered if relevant to rebut one of the presumed elements of a valid claim for benefits.”

6. Lay evidence
[ IX(A)(1)(e) ]

Section 727.203(a)(5) is applicable in the case of a deceased miner with ten or more years
of coal mine employment where no medical evidence is available.  Under this section, a miner will
be presumed to have been totally disabled due to pneumoconiosis at the time of death, or death will
be presumed to be due to pneumoconiosis, if the affidavit of the survivor or such miner or other
persons with knowledge of the miner's physical condition demonstrates the presence of a totally
disabling respiratory or pulmonary impairment.  20 C.F.R. § 727.203(a)(5).  The provisions of
§ 727.203(a)(5) are available to claims of deceased miners as well as to the claims filed by survivors.
DeForno v. Director, OWCP, 14 B.L.R. 1-11 (1990).  

The Board's position is that § 727.203(a)(5) cannot be used to invoke the interim presumption
if the record contains medical evidence relevant to the existence of, or a disability due to, a
respiratory or pulmonary impairment.  Gattuso v. Director, OWCP, 10 B.L.R. 1-155 (1987); Adams
v. Director, OWCP, 8 B.L.R. 1-369 (1985).  Also, in Koppenhaver v. Director, OWCP, 11 B.L.R.
1-51 (1988), the Board held that where the record contains medical evidence relevant to the deceased
miner's respiratory or pulmonary condition, invocation pursuant to this subsection is precluded.  This
decision followed the Sixth Circuit's holding in Coleman v. Director, OWCP, 829 F.2d 3 (6th Cir.
1987).  However, the Third and Seventh Circuits rejected this approach, and have held that
invocation under this subsection is available where the medical evidence is insufficient to establish
total disability or lack thereof under subsections (a)(1) - (a)(4).  Koppenhaver v. Director, OWCP,
864 F.2d 287 (3d Cir. 1988); Hillibush v. U.S. DOL, 853 F.2d 197 (3d Cir. 1988); Collins v. Old Ben
Coal Co., 861 F.2d 481 (7th Cir. 1988); Dempsey v. Director, OWCP, 811 F.2d 1154 (7th Cir.
1987).  In Cook v. Director, OWCP, 901 F.2d 33 (4th Cir. 1990), the Fourth Circuit, while it did not
specifically accept the Seventh Circuit's decision in Dempsey, stated that the Board's standard
contravenes the spirit of the Act and is not required by the literal language of the regulations.
  

The evaluation of lay evidence under this section is a two-part process.  First, the
administrative law judge must determine whether the lay evidence is sufficient, if fully credited, to
establish the existence of a totally disabling respiratory or pulmonary impairment.  Note that the
administrative law judge may find invocation established even though the lay testimony of record
is insufficient to describe the miner's usual coal mine employment.  Mikels v. Director, OWCP, 870
F.2d 1407 (8th Cir. 1989).  Second, the administrative law judge must assess the credibility of the
evidence and witness(es) for and against the claimant.  Kosack v. Director, OWCP, 7 B.L.R. 1-248
(1984).  When considering the severity of the deceased miner's respiratory impairment, the
administrative law judge may consider the miner's work history and the fact that he had continued
to work until his death.  Pendleton v. Director, OWCP, 822 F.2d 101 (4th Cir. 1989).  For further
discussion of the use of lay testimony, see Chapter 15.
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III.  Rebuttal of the interim presumption of total disability due to pneumoconiosis

A. Generally
[ IX(A)(2) ]

Once a claimant has submitted evidence sufficient to invoke the interim presumption, the
party opposing entitlement has the burden of going forward with evidence establishing rebuttal by
a preponderance of the evidence. Laird v. Alabama By-Products Corp., 6 B.L.R. 1-1146 (1984); Burt
v. Director, 7 B.L.R. 1-197 (1984); Rose v. Clinchfield Coal Co., 614 F.2d 936 (4th Cir. 1980).  All
relevant evidence must be considered and weighed, including any nonqualifying x-rays, test results,
and opinions, regardless of the section under which the presumption was invoked, York v. BRB, 819
F.2d 134, 10 B.L.R. 2-99 (6th Cir. 1987) and Stapleton v. Westmoreland Coal Co., 785 F.2d 424 (4th
Cir. 1986) (reversed on other grounds), as well as exams and tests not conducted in compliance with
the regulations and, therefore, which are insufficient to invoke the presumptions.  Saginaw Mining
Co. v. Ferda, 879 F.2d 198 (6th Cir. 1989).  Establishing one method of rebuttal precludes
entitlement to benefits and renders a discussion of other methods unnecessary.  Endrizzi v. Bethlehem
Mines Corp., 8 B.L.R. 1-11 (1985).

B. Total disability; weighing the medical opinion evidence

1. Exertional requirements; claimant's burden

It is the claimant's burden to establish the physical requirements of his work, and where there
is no such evidence, a physician's opinion, may be insufficient for invocation.  Cregger v. U.S. Steel
Corp., 6 B.L.R. 1-1219 (1984). 

2. Specific medical opinion of severity of impairment required

A physician's opinion must establish the severity of the miner's respiratory impairment in
order to support a finding of a totally disabling respiratory condition.  Justice v. Jewell Ridge Coal
Co., 3 B.L.R. 1-547 (1981); Sansone v. Director, OWCP, 3 B.L.R. 1-422 (1981).  A diagnosis of
chronic respiratory or pulmonary disease resulting in a “moderate” impairment is insufficient to
establish total disability.  Lesser v. C.F. & I. Steel Corp., 3 B.L.R. 1-63 (1981).  A physician's report
advising the claimant to discontinue coal mine employment and diagnosing “severe coronary and
pulmonary disease” is similarly insufficient to support total disability because it fails to evaluate the
extent of the claimant's disability.  Wheatley v. Peabody Coal Co., 6 B.L.R. 1-1214 (1984).  See also
Tischler v. Director, OWCP, 6 B.L.R. 1-1086 (1984).

3. Medical assessment versus subjective narration of limitations

The Board, in Scott v. Mason Coal Co., 14 B.L.R. 1-37 (1990)(en banc) and McMath v.
Director, OWCP, 12 B.L.R. 1-6 (1988), held that it is for the fact-finder to determine whether
statements made in a physician's report constitute his or her assessment of physical limitations which
must be compared to the exertional requirements of the claimant's last coal mine employment, or
whether they are merely a narrative of the miner's assertions which are insufficient to demonstrate
total disability.  See also Parsons v. Director, OWCP, 6 B.L.R. 1-273, 1-276 and 1-277 (1983). 
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In DeFelice v. Consolidation Coal Co., 5 B.L.R. 1-275 (1982), the administrative law judge
relied on a physician's opinion to invoke the presumption which set forth a medical assessment of
the claimant's abilities to walk, climb, lift, and carry.  The Board held that on the basis of these
exertional limits, it was proper for the administrative law judge to conclude that the claimant's
physical abilities were severely limited and would effectively rule out all types of work.  This case
is distinguishable from those Board decisions which have held that a narrative of symptoms in the
“Medical Assessment” section of the Department of Labor examination form or elsewhere is not the
equivalent of a diagnosis of total disability.  Heaton v. Director, OWCP, 6 B.L.R. 1-2222 (1984);
Parsons v. Director, OWCP, 6 B.L.R. 1-212 (1983).  Similarly, a physician's opinion that a
claimant's respiratory or pulmonary disease prevents him from engaging in gainful activity because
of one block dyspnea does not establish that the claimant is totally disabled.  Parino v. Old Ben Coal
Co., 6 B.L.R. 1-104 (1983).

The Third, Fourth, and Eleventh Circuit Courts have held that an administrative law judge
cannot conclude, without specific evidence in support thereof,  that notations in a physician's report
of limitations as to walking, climbing, carrying, and lifting, constitute a mere recitation of a miner's
subjective complaints as opposed to an assessment of the physician.  Scott v. Mason Coal Co., 60
F.3d 1138 (4th Cir. 1995); Kowalchick v. Director, OWCP, 893 F.2d 615, 623 (3d Cir. 1990);
Jordan v. Benefits Review Bd., 876 F.2d 1455, 1460 (11th Cir. 1989).  See also Chapter 3(VI)(J).

4. Exertional requirements verses physical limitations

An opinion need not be phrased in terms of total disability if it elaborates on the miner's
impairment in such a way as to permit the administrative law judge to infer that the miner is totally
disabled.  McMath v. Director, OWCP, 12 B.L.R. 1-6 (1988); Bueno v. Director, OWCP, 7 B.L.R.
1-337 (1984).  Where a physician states that a miner is limited to “light work” or that he is unable
to do “heavy physical labor,” or offers a similar opinion, the administrative law judge must assess
the actual requirements of the miner's usual coal mine work and compare it to the physician's opinion
to determine whether the opinion establishes a totally disabling respiratory or pulmonary impairment
to invoke the interim presumption.  Bueno v. Director, OWCP, 7 B.L.R. 1-337 (1984); Shepherd v.
Allied Coal Inc., 6 B.L.R. 1-1138 (1984).  For example, if a physician states that a miner is restricted
from “heavy exertion and other strenuous activity” and the claimant's usual coal mine work is
determined by the Judge to involve “heavy exertion and other strenuous activity,” the physician's
opinion is sufficient to establish invocation.  Andrini v. Director, OWCP, 5 B.L.R. 1-844 (1983).
See also Parsons v. Black Diamond Coal Co., 7 B.L.R. 1-236 (1984); Meeks v. Director, OWCP,
6 B.L.R. 1-794 (1984).  

5. No respiratory or pulmonary impairment supports rebuttal

It is proper to reject a physician's report under § 727.203(b)(2) where the physician does not
properly consider the exertional requirements of the claimant's usual coal mine work.  However,
where a physician finds no evidence of respiratory or pulmonary impairment, it is unnecessary for
a physician to address the specific character of the coal mine work.  Newland v. Consolidation Coal
Co., 6 B.L.R. 1-1286 (1984); Grayson v. North American Coal Co., 6 B.L.R. 1-851 (1984).
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C.  Means of rebuttal

1.  Miner is engaged in usual coal mine work or comparable and
gainful work
[ IX(A)(2)(a) ]

a. Generally

The interim presumptions shall be rebutted if the evidence establishes that the individual is,
in fact, doing his usual coal mine work or comparable and gainful work.  20 C.F.R. § 727.203(b)(1).
In the case of a living miner, if there are changed circumstances of employment indicative of reduced
ability to perform his or her coal mine work, the miner's employment in a mine shall not be used as
conclusive evidence that the miner is not totally disabled.  20 C.F.R. § 727.205(a).  No miner shall
be found to be totally disabled if he is found to be doing his usual or customary coal mine work or
comparable and gainful work and there are no changed circumstances of employment indicative of
reduced ability to perform coal mine work.  20 C.F.R. § 727.205(b).  Therefore, where a claimant
is still performing his usual coal mine employment and there is no evidence of changed
circumstances, the interim presumptions are rebutted under § 727.203(b)(1).  Zamora v. C.F. & I.
Steel Corp., 7 B.L.R. 1-568 (1984).

b. “Usual coal mine work” under subsection (b)(1) defined

Initially, a determination must be made identifying the miner's “usual coal mine work.”  This
is generally accomplished through a review of the testimony by the miner or others familiar with his
or her coal mine work as well as any documentary evidence of record, including the employment
history form completed by the claimant at the time of application for benefits.  

The phrase “usual coal mine work” has been defined as the most recent job a miner
performed regularly and over a substantial period of time.  Daft v. Badger Coal Co., 7 B.L.R. 1-124
(1984); Shortridge v. Beatrice Pocahontas Coal Co., 4 B.L.R. 1-534 (1982).  The Board, in Brown
v. Cedar Coal Co., 8 B.L.R. 1-86 (1985), found that since the miner's latest work as a general inside
laborer was solely for the purpose of closing down the mine and, therefore, because this job was
temporary in nature, the miner's “usual coal mine work” was his previous position of dispatcher.  See
also Uhl v. Consolidation Coal Company, 10 B.L.R. 1-72 (1987) (a federal mine inspector is a
“miner” within the meaning of the Act such rebuttal was established under § 727.203(b)(1) where
the claimant continued to perform his usual coal mine work as an inspector).

However, the presumptions cannot be rebutted under § 727.203(b)(1) if the claimant obtains
only “make work” or sporadic mining jobs, makes only marginal earnings, performs poorly due to
his health or through extraordinary physical effort, or continues to work in the mines to insure
survival during the pendency of his claim.  Meyer v. Zeigler Coal Co., 894 F.2d 902 (7th Cir. 1990).
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c.  “Comparable and gainful work”
under subsection (b)(1) defined

The proper legal standard for comparing employment under § 727.203(b)(1) includes a range
of factors with no single factor assuming paramount importance.  Harris v. Director, OWCP, 3 F.3d
103 (4th Cir. 1993).  To determine whether the miner is engaged in “comparable and gainful work,”
the administrative law judge must compare the general skills and abilities required in the present job
with those of the miner's former job, as well as the amount of compensation.  Ratliff v. BRB, 816
F.2d 1121 (6th Cir. 1981); Big Horn Coal Co. v. Director, OWCP, 897 F.2d 1050 (10th Cir. 1990).
 In Echo v. Director, OWCP, 744 F.2d 327 (3d Cir. 1984), the Third Circuit added that “[r]elevant
factors in considering comparability of present employment include relative compensation, working
conditions, levels of exertion, educational requirements, location of employment, and skills and
abilities required”  with “compensation [being] the prime criterion of comparability . . ..”  Id. at 331.

The Board has held that, while physical exertion is a factor to consider, identical physical
exertion is not required.  Parks v. Director, OWCP, 9 B.L.R. 1-82 (1986); Chabala v. Director,
OWCP, 7 B.L.R. 1-6 (1984); Caton v. Amax Coal Co., 6 B.L.R. 1-571 (1983).  However, the Board
has upheld an administrative law judge's finding of no comparability where the claimant's current
job was higher paying, but involved sedentary activity and some supervisory but no technical skills.
Carter v. Beth-Elkhorn Corp., 7 B.L.R. 1-15 (1984).

2.  Miner is able to perform usual coal mine work or
comparable and gainful work
[ IX(A)(2)(b) ]

The interim presumptions shall be rebutted if, in light of all relevant evidence, it is
established that the individual is able to do his usual coal mine work or comparable and gainful work
although he or she may not be presently employed.  20 C.F.R. § 727.203(b)(2).

The factors applicable to a determination of a miner's usual coal mine work are the same
under this section as those set forth above regarding § 727.203(b)(1).  The Board has interpreted this
section to allow two methods of rebuttal to demonstrate that the miner can do his usual coal mine
work by establishing either of the following:  (1) the absence of a respiratory or pulmonary
impairment; or, (2) the miner's impairment is not totally disabling.  Bibb v. Clinchfield Coal Co., 7
B.L.R. 1-134 (1984); Coleman v. Kentland-Elkhorn Coal Co., 5 B.L.R. 1-260 (1983); Sykes v.
Itmann Coal Co., 2 B.L.R. 1-1089 (1980).

a. Standard for subsection (b)(2) rebuttal

The Third, Fourth, Sixth, and Eleventh Circuit Courts of Appeals have rejected the Board's
interpretation of § 727.203(b)(2) rebuttal to state that, if the miner is totally disabled for any reason,
then subsection (b)(2) rebuttal is precluded.  The Seventh Circuit, on the other hand, has concluded
that (b)(2) rebuttal may be established if the disabling impairment is wholly unrelated to black lung
disease.  The following is a summary of circuit court decisions which address rebuttal under
§ 727.203(b)(2):
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! Third Circuit.  In Kertesz v. Crescent Hills Coal Co., 788 F.2d 158 (3d Cir. 1986), the court
stated that “[b]ecause it is undisputed that Kertesz is totally disabled and unable to do his
usual coal mine work or comparable and gainful work, we believe the BRB erred in invoking
§ 727.203(b)(2).  We believe to the contrary, that evidence showing the presumed disease
does not exist goes to rebuttal under § 727.203(b)(4) . . ., and evidence showing some other
disease caused the disability goes to rebuttal under § 727.203(b)(3). . ..”  Id. at 162, fn. 5.
Therefore, for a party to establish rebuttal under (b)(2), the party must also show that the
miner is not disabled for any reason.  See also Oravitz v. Director, OWCP, 843 F.2d 738 (3d
Cir. 1988).

! Fourth Circuit.  In Sykes v. Director, OWCP, 812 F.2d 890 (4th Cir. 1987), the court stated
that “for an employer to rebut the interim presumption under § 727.203(b)(2), consideration
should be given to the health requirements for work comparable to that performed by the
claimant.  Id. at 893.  See also Grigg v. Director, OWCP, 28 F.3d 416 (4th Cir. 1994)
(employer must demonstrate “that the claimant is able, from a whole-man standpoint, of
doing his usual coal mine or comparable gainful work”); Adkins v. Director, OWCP, 824
F.2d 287 (4th Cir. 1987).  In Harman Mining Co. v. Layne, 21 B.L.R. 2-507, Case No. 97-
1385 (4th Cir. 1998) (unpub.), the court held that the administrative law judge properly
refused to reopen the record on remand where Employer was on notice of the standard for
establishing (b)(2) rebuttal, i.e., that it must demonstrate that the miner was not disabled for
any reason, from the plain language of the regulation which requires that Employer establish
“that the individual is able to do his usual coal mine work or comparable and gainful work.”
See 20 C.F.R. § 727.203(b)(2).  The court reasoned that Board decisions, which had held that
(b)(2) rebuttal requires that Employer demonstrate that the miner is not totally disabled for
any pulmonary or respiratory reason, were inconsistent with the language of the regulation
and the fact that Employer “chose to restrict its evidence to the lesser standard . . . does not
allow it to avoid the fact that it was on notice of the higher standard.”   

! Sixth and Eleventh Circuits.  Subsection (b)(2) rebuttal precluded where the miner is
disabled for any reason.  Martin v. Alabama By-Products Corp., 864 F.2d 1555 (11th Cir.
1989); Cooley v. Island Creek Coal Co., 845 F.2d 622 (6th Cir. 1988); York v. BRB, 819
F.2d 134 (6th Cir. 1987); Wright v. Island Creek Coal Co., 824 F.2d 505 (6th Cir. 1987);
Patton v. National Mines Corp., 825 F.2d 1035 (6th Cir. 1987).  However, the Sixth Circuit
holds that a physician's finding of no disabling respiratory impairment is equivalent to a
finding that the miner can perform his usual coal mine employment where there is no
evidence of any other impairment in the record.  Neace v. Director, OWCP, 867 F.2d 264
(6th Cir. 1989).

! Seventh Circuit.  The Seventh Circuit has gone in a different direction with regard to (b)(2)
rebuttal.  In Freeman United Coal Mining Co. v. Foster, 30 F.3d 834 (7th Cir. 1994), cert.
denied, 514 U.S. 1035 (1995), a panel held that rebuttal under § 727.203(b)(2) may be
accomplished if the totally disabling impairment is wholly unrelated to black lung disease.
In so holding, the panel found that the miner's totally disabling back injury was sufficient to
establish (b)(2) rebuttal.  The court reasoned that the rebuttal provisions at § 727.203(b)
should be read “as a whole” to “identify and compensate 'total disability due to
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pneumoconiosis.'” See also Peabody Coal Co. v. Director, OWCP [Goodloe], 116 F.3d 207
(7th Cir. 1997); Old Ben Coal Co. v. Director, OWCP, 62 F.3d 1003, 1008 (7th Cir. 1995).

b. “Usual coal mine work” under subsection (b)(2) defined

The circuit courts of appeals and the Board have held that the inquiry into whether the
claimant can do his usual coal mine work is solely a question of physical capability.  Thus,
vocational evidence is irrelevant and the presumption of disability must be rebutted by medical
evidence alone.  The vocational standards, as discussed more fully below, are relevant only to the
inquiry of whether the miner can perform comparable and gainful work.  Adams v. Peabody Coal
Co., 816 F.2d 1116 (6th Cir. 1987); Ramey v. Kentland-Elkhorn Coal Corp., 755 F.2d 485 (6th Cir.
1985); Taft v. Alabama By-Products Corp., 733 F.2d 1518 (11th Cir. 1984); Addison v. Jewell Ridge
Coal Corp., 7 B.L.R. 1-438 (1984); Busetto v. Kaiser Steel Corp., 7 B.L.R. 1-422 (1984); Byrne v.
Allied Chemical Corp., 6 B.L.R. 1-734 (1984); Director, OWCP, v. Beatrice Pocahontas Co., 698
F.2d 680 (4th Cir. 1983).  Therefore, evidence regarding the claimant's educational background,
work experience, or age are not relevant to rebuttal based on the claimant's ability to do his usual
coal mine work, but are relevant to a showing that he can do comparable and gainful work.  Byrne
v. Allied Chemical Corp., 6 B.L.R. 1-734 (1984); Allen v. Alabama By-Products Corp., 6 B.L.R.
1-1094 (1984); Coletti v. Consolidation Coal Co., 6 B.L.R. 1-698 (1983). 

The following constitute a few of the principles of reviewing evidence to determine whether
subsection (b)(2) rebuttal is established:

! Clinical tests and medical reports.  It is error for the trier-of-fact to weigh the results of
clinical tests against a physician's opinion; to do so would allow the administrative law judge
to substitute his opinion of the documentation for that of a physician.  Accordingly, clinical
tests may not be weighed against a physician's report under § 727.203(b)(2).  Carpeta v.
Mathies Mining Co., 7 B.L.R. 1-145 (1984).

! Conforming studies. Pulmonary function studies need not be conforming to be relevant to
§ 727.203(b)(2) rebuttal.  Hardy v. Director, OWCP, 7 B.L.R. 1-722 (1985); Levitz v.
Rochester and Pittsburgh Coal Co., 4 B.L.R. 1-497 (1982).

! Exertional requirements versus physical limitations.  As under § 727.203(a)(4), many
physicians' opinions are not phrased in terms of “total disability” in which case the
administrative law judge must determine the miner's usual coal mine work and then compare
the physical requirements of that work with the physical limitations noted by the physicians.
Daft v. Badger Coal Co., 7 B.L.R. 1-124 (1984); Bibb v. Clinchfield Coal Co., 7 B.L.R.
1-134 (1984).

! Nonqualifying ventilatory and blood gas studies.  Nonqualifying pulmonary function studies
and blood gas tests alone are insufficient to establish subsection (b)(2) rebuttal.  Whicker v.
U.S. Department of Labor 733 F.2d 346 (4th Cir. 1984); Patellas v. Director, OWCP, 7
B.L.R. 1-661 (1985); Addison v. Jewell Ridge Coal Corp., 7 B.L.R. 1-438 (1984); Sykes v.
Itmann Coal Co., 2 B.L.R. 1-1089 (1980).  According to the Board, the “current legal
standard permits a finding of rebuttal based on nonqualifying studies when accompanied by



10.15Rev. August 2001

a physician's opinion based in part on the studies.”  Wagner v. Badger Coal Co., 9 B.L.R.
1-69 (1986);  Kincaid v. Consolidation Coal Co., 8 B.L.R. 1-256 (1985).  Indeed, because
the interpretation of pulmonary function studies is a medical conclusion, it is not error for
an administrative law judge to rely on a medical opinion of no disability for rebuttal when
it is based in part on a qualifying study.  Street v. Consolidation Coal Co., 7 B.L.R. 1-65
(1984); Kendrick v. Kentland-Elkhorn Coal Corp., 5 B.L.R. 1-730 (1983).

  
! Percentage of disability.  With regard to invocation under § 727.203(a)(4), a physician's

opinion that a miner suffers from a 20 to 30% disability does not establish that a miner is
totally disabled and, therefore, does not invoke the interim presumption.  The opinion also
does not establish that the miner could perform his usual coal mine work and cannot support
rebuttal under § 727.203(b)(2).  Conley v. Roberts and Schaefer Co., 7 B.L.R. 1-309 (1984).

c.  “Comparable and gainful work”   
 under subsection (b)(2) defined

If the evidence is insufficient to demonstrate that a miner can do his usual coal mine work,
the party opposing entitlement may also rebut the presumptions by demonstrating that the miner is
able to perform “comparable and gainful work.”  Under this element of subsection (b)(2) rebuttal,
the opposing party must prove that, in light of the physical and vocational capacity of the miner, he
or she is able to perform comparable and gainful work which is available in the immediate area of
his or her residence.  Ramey v. Kentland-Elkhorn Coal Corp., 755 F.2d 485 (6th Cir. 1985);
Shamrock Coal Co. v. Lee, 751 F.2d 187 (6th Cir. 1985); Harris v. Director, OWCP, 3 F.3d 103 (4th
Cir. 1993) (range of factors to be considered including compensation and physical exertion; court
found claimant's job as a federal mine inspector to be comparable and gainful to his former job as
an electrician); Central Appalachian Coal Co. v. Fletcher, 697 F.2d 1086 (4th Cir. 1982); Busetto
v. Kaiser Steel Corp., 7 B.L.R. 1-422 (1984); Hvizdzak v. North American Coal Corp., 7 B.L.R.
1-469 (1984).

In determining whether a miner can do comparable and gainful work, various factors such
as the miner's age, education and work experience, skill level, compensation, and exertional
requirements of the allegedly “comparable” work are relevant for consideration.  Big Horn Coal Co.
v. Office of Workers' Compensation Programs, 897 F.2d 1052, 1056 (10th Cir. 1990); Neace v.
Director, OWCP, 867 F.2d 264 (6th Cir. 1989); Pate v. Director, OWCP, 834 F.2d 675, 677 (7th Cir.
1987); Echo v. Director, OWCP, 744 F.2d 237 (3d Cir. 1984) (a lower paying job is not comparable
employment); Allen v. Alabama By-Products Corp., 6 B.L.R. 1-1094 (1984); Coletti v.
Consolidation Coal Co., 6 B.L.R. 1-1698 (1983).  With regard to compensation, the Board held that
the Third Circuit's emphasis on the relative compensation factor in Echo should be applied in the
converse situation “where a miner's current employment is more remunerative than his previous coal
mine employment.”  Romanoski v. Director, OWCP, 8 B.L.R. 1-407, 1-409 (1985).

The Fourth and Sixth Circuits have held that there is no requirement that the party opposing
entitlement show that the miner has a “reasonable opportunity to be hired.”  Shamrock Coal Co. v.
Lee, 751 F.2d 187 (6th Cir. 1985); Central Appalachian Coal Co. v. Fletcher, 697 F.2d 1086 (4th
Cir. 1982).  However, the Board reached a contrary conclusion in Temple v. Big Horn Coal Co., 7
B.L.R. 1-573 (1984).
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3. Total disability did not arise in whole or in part
out of coal mine employment
[ IX(A)(2)(c) ]

The interim presumptions shall be rebutted if the evidence establishes that the total disability
of the miner did not arise in whole or in part out of coal mine employment.  20 C.F.R.
§ 727.203(b)(3).  Whether a miner is totally disabled due to pneumoconiosis is primarily a medical
determination.  Harlow v. Imperial Colliery Coal Co., 5 B.L.R. 1-896 (1983).  However, lay
evidence corroborated by some medical evidence may support such a determination.  Rickard v. C
& K Coal Co., 7 B.L.R. 1-372 (1984); Wilson v. U.S. Steel Corp., 6 B.L.R. 1-1055 (1984).
Moreover, a physician's opinion which is equivocal regarding the etiology of the miner's respiratory
impairment is insufficient to satisfy the “rule out” standard at subsection (b)(3).  Island Creek Coal
Co. v. Holdman, 202 F.3d 873 (6th Cir. 2000) (a physician who concluded that simple
pneumoconiosis “probably” would not disrupt a miner's pulmonary function did not support (b)(3)
rebuttal).

a. Evolution of the “rule out” standard

The Board originally held that the language of the regulation, “in whole or in part,” was not
consistent with the Act, since it would permit a claimant to receive benefits where he or she was not
totally disabled due solely to coal workers' pneumoconiosis.  Wilson v. U.S. Steel Corp., 6 B.L.R.
1-1055 (1984); Jones v. The New River Company, 3 B.L.R. 1-199 (1981).  However, the Board's
decision in Jones was overruled by several circuits which embraced the “rule out” standard, i.e. the
party opposing entitlement must submit medical evidence sufficient to support a finding that
pneumoconiosis in no way (not even in a marginally significant manner) contributed to the miner's
total disability.  See Carozza v. U.S. Steel Corp., 727 F.2d 74 (3d Cir. 1984); Bernardo v. Director,
OWCP, 790 F.2d 351 (3d Cir. 1986); Bethlehem Mines Corp. v. Massey, 736 F.2d 120 (4th Cir.
1984); Gibas v. Saginaw Mining Co., 748 F.2d 1112 (6th Cir. 1984); Alabama By-Products Corp.
v. Killingsworth, 733 F.2d 1511 (11th Cir. 1984).

b. Standard for establishing subsection (b)(3) rebuttal

The following citations constitute the current state of the law on the standard for
demonstrating subsection (b)(3) rebuttal:

! The Third, Fourth, Sixth, Ninth, Tenth, and Eleventh Circuit Courts.  The Third, Fourth,
Sixth, Ninth, Tenth, and Eleventh Circuits have adopted the “rule out” standard.  To establish
rebuttal under subsection (b)(3), the party opposing entitlement “must rule out the causal
relationship between the miner's total disability and his coal mine employment.”  Plesh v.
Director, OWCP, 71 F.3d 103 (3d Cir. 1995) (an equivocal physician's opinion is insufficient
to sustain this burden); Grigg v. Director, OWCP, 28 F.3d 416 (4th Cir. 1994); The
Youghiogheny & Ohio Coal Co. v. Angus, 996 F.2d 130 (6th Cir. 1993), cert. den. No. 93-
390 (Jan. 10, 1994), (an employer cannot accomplish (b)(3) rebuttal by demonstrating that
the miner suffers from a second disability which is independent of his pneumoconiosis);
Consolidation Coal Co. v. Borda, 171 F.3d 175 (4th Cir. 1999); Cox v. Shannon-Pocahontas
Mining Co., 6 F.3d 190 (4th Cir. 1993) (a physician's statement that the miner's total
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disability did not contribute to his cardiac disease or diabetes was insufficient to “rule out”
the causal nexus between the miner's total disability and his coal mine employment);
Bethlehem Mines Corp. v. Henderson, 939 F.2d 143 (4th Cir. 1991); Saginaw Mining Co.
v. Ferda, 879 F.2d 198 (6th Cir. 1989); Kline v. Director, OWCP, 877 F.2d 1175 (3d Cir.
1989); Thomas v. United States Steel Corp., 843 F.2d 503 (11th Cir. 1988); Rosebud Coal
Sales Co. v. Weigand, 831 F.2d 926 (10th Cir. 1987); Bethlehem Mines Corp. v. Massey, 736
F.2d 120, 123 (4th Cir. 1984); Palmer Coking Coal Co. v. Director, OWCP, 720 F.2d 1054
(9th Cir. 1983).  In Harman Mining Co. v. Layne, 21 B.L.R. 2-507, Case No. 97-1385 (4th

Cir. 1998) (unpub.), the court held that it was not an abuse of discretion for the
administrative law judge to refuse to reopen the record on remand for additional evidence
under subsections 727.203(b)(2) and (b)(3) 25 years after the filing of the claim.  Employer
argued that the court's decision in Bethlehem Mines Corp. v. Massey, 736 F.2d 120 (4th Cir.
1984), which was issued after the record closed, changed the legal standard for subsection
(b)(3) rebuttal such that Employer was entitled to present new evidence on the issue.  The
Fourth Circuit held, to the contrary, that it did not change the law in Massey; rather, it
“simply reaffirmed existing law” that Employer must present evidence sufficient to “rule-
out” any causal nexus between the miner's coal mine employment and his total disability.
In so holding, the court cited to its decisions in Hampton v. Dept. of Labor, 678 F.2d 506 (4th

Cir. 1982) (per curiam) and Rose v. Clinchfield Coal Co., 614 f.2d 936 (4th Cir. 1980) which
were issued prior to the time the record closed in Layne.  

By unpublished decision in Brooks v. Clinchfield Coal Co., BRB No. 97-1225 BLA
(June 2, 1988)(unpub.), a case arising in the Fourth Circuit, the Board stated the following
with regard to establishing subsection (b)(3) rebuttal:

[T]he [Fourth Circuit] made it clear that in order to establish
subsection (b)(3) rebuttal based on a medical opinion diagnosing no
pulmonary impairment, the physician must state his opinion with
clarity, rule out any impairment entirely, and accept the existence of
pneumoconiosis, if the adjudicator finds the disease present.  

The Board held that, where one physician found a moderate pulmonary impairment and two
other physicians, upon whose opinions the administrative law judge relied to find subsection
(b)(3) rebuttal, failed to diagnose the presence of pneumoconiosis, then the medical opinion
evidence was insufficient to find rebuttal.  The Board cited to Lambert v. Itmann Coal Co.,
70 F.3d 112 (4th Cir. 1995) to state that “if a physician's opinion that the miner did not have
pneumoconiosis does not serve as the basis for his or her opinion regarding the cause of the
miner's impairment, it may support rebuttal under subsection (b)(3).”

! The Seventh and Eighth Circuit Courts and the “contributing cause” standard.  The
Seventh and Eighth Circuits have adopted a “contributing cause” standard in addressing
subsection (b)(3) rebuttal.  In two post-Pauley decisions, the Seventh Circuit reaffirmed its
earlier holding in Wetherill v. Director, OWCP, 812 F.2d 376 (7th Cir. 1987), that rebuttal
under § 727.203(b)(3) requires that the party opposing entitlement must establish that the
miner's pneumoconiosis was not a contributing cause of his total disability.  
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In Peabody Coal Co. v. Director, OWCP [Vigna], 22 F.3d 1388 (7th Cir. 1994), the Seventh
Circuit held that, to establish rebuttal under § 727.203(b)(3), the employer must demonstrate
by a preponderance of the evidence that black lung disease was not a contributing cause of
the miner's disability.  The phrase “contributing cause” is interpreted to mean whether the
cause is “necessary, but not sufficient, to bring about the miner's disability.”  Thus, where
the “evidence dictates that (the miner's) total disability was caused by the stroke which he
sustained in 1971,” then he is not entitled to benefits under the Act.  See also Freeman
United Coal Mining Co. v. Director,OWCP, 20 F.3d 289 (7th Cir. 1994) (rebuttal under
(b)(3) was not established where the physician stated that the miner's pneumoconiosis did
not contribute “significantly” to his total disability; the court held that such an opinion does
not “exclude the possibility that the disease contributed in some, presumably lesser, degree”).

In R&H Steel Buildings, Inc. v. Director, OWCP, 146 F.3d 514 (7th Cir. 1998), the
court addressed the standard for § 727.203(b)(3) rebuttal to state that “no matter how it's
viewed, rebuttal under this section is an uphill battle.”  The court stated that “[t]he company
is confronted with a person presumed to be disabled because of pneumoconiosis--which is
a chronic dust disease of the lungs arising from coal mine employment--and it must show
that the disability did not arise, even in part, from coal mine employment.”  The court held
that x-ray evidence is insufficient as a matter of law to establish rebuttal under (b)(3) citing
to “[o]ne study (which) has shown that 25 percent of people with pneumoconiosis had
negative x-rays.”  The court then affirmed the ALJ's finding of no rebuttal on grounds that
the physicians' opinions offered by Employer were equivocal and conclusory.

The Eighth Circuit Court of Appeals likewise holds that subsection (b)(3) rebuttal is
accomplished where the party opposing entitlement demonstrates that pneumoconiosis did
not contribute to the miner's total disability.  Consolidation Coal Co. v. Smith, 837 F.2d 321
(8th Cir. 1988).

! Benefits Review Board adopts the “rule out” standard.  As a result of the historically
diverse circuit court opinions on this issue, the Board reexamined its position and now
employs the “rule out” standard.  Borgenson v. Kaiser Steel Corp., 12 B.L.R. 1-169 (1989)
(en banc). 

c. Specific principles of weighing
evidence under § 727.203(b)(3)

The following list constitutes various case summaries containing principles of weighing
medical evidence which are specific to subsection (b)(3) rebuttal:

! Checking a box.  The Board has held that merely checking the box marked “no” on the
Department of Labor form in response to whether the diagnosed condition is related to coal
mine employment is sufficient to establish that the impairment suffered by the miner is not
related to coal dust exposure.  Cryster v. Christopher Coal Co., 6 B.L.R. 1-518 (1983); Bray
v. Director, OWCP, 6 B.L.R. 1-400 (1983); Simpson v. Director, OWCP, 6 B.L.R. 1-49
(1983).
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! Equivocal opinion.  The Board has held that where the medical evidence is equivocal,
rebuttal is not established under § 727.203(b)(3).  DeKnuydt v. Zeigler Coal Co., 7 B.L.R.
1-78 (1984).  Thus, where a physician states that a claimant's respiratory symptoms “could”
have been caused by his smoking history, aortic stenosis, or high blood pressure, such an
opinion does not have the requisite degree of medical certainty to support rebuttal.  Parsons
v. Black Diamond Coal Co., 7 B.L.R. 1-236 (1984).  See also Island Creek Coal Co. v.
Holdman, 202 F.3d 873 (6th Cir. 2000) (a physician who concluded that simple
pneumoconiosis “probably” would not disrupt a miner's pulmonary function did not
demonstrate (b)(3) rebuttal); R&H Steel Buildings, Inc. v. Director, OWCP, 146 F.3d 514
(7th Cir. 1998); Carpeta v. Mathies Coal Co., 7 B.L.R. 1-145 (1984).

! Etiology of total disability only.  The relevant inquiry under § 727.203(b)(3) is the cause of
the miner's total disability, not the cause of the miner's pneumoconiosis “[t]hus, the
administrative law judge's findings with regard to the cause of claimant's pneumoconiosis
have no relevance at subsection (b)(3) rebuttal.”  Lucas v. Director, OWCP, 11 B.L.R. 1-61,
63 (1988).  See also Adkins v. Director, OWCP, 6 B.L.R. 1-1318 (1984).

! Hostile-to-the-Act.  The report of a physician whose basic opinions are contrary to the Act
may not be used as rebuttal evidence under § 727.203(b)(3), in contrast to § 727.203(b)(2),
since such a physician would conclude that a miner's total disability can never be due to
pneumoconiosis.  Dillow v. Duquesne Light Co., 6 B.L.R. 1-813 (1984).

! The “later evidence” rule.  The “later evidence” rule apparently applies to rebuttal under
§ 727.203(b)(3).  In Cosalter v. Mathies Coal Co., 6 B.L.R. 1-1182 (1984), the Board held
that it was proper for an administrative law judge to accord lesser weight to a physician's
opinion that the claimant's chronic bronchitis and hypertension were unrelated to coal mine
employment where his report predates other medical reports by several years.  See also
Coomes v. Island Creek Coal Co., 6 B.L.R. 1-1176 (1984); Kendrick v. Kentland-Elkhorn
Coal Corp., 5 B.L.R. 1-730 (1983).

! Non-examining physician.  The Fourth Circuit holds that, as a matter of law, rebuttal is not
accomplished under (b)(3) based upon a non-examining physician attributing the miner's
total disability to a source not discussed by the examining physicians.  See Bethlehem Mines
Corp. v. Massey, 736 F.2d 120, 123 (4th Cir. 1984) (non-examining physician's conclusion
that the miner's emphysema was related to his smoking history was outweighed by examining
physicians' opinions which did not discuss the impact of the miner's smoking history and
attributed his lung condition to coal dust exposure); Malcomb v. Island Creek Coal Co., 15
F.3d 364 (4th Cir. 1994) (subsection (b)(3) rebuttal not accomplished where only non-
examining physicians attributed miner's total disability to alcoholism).  See also Johnson v.
Old Ben Coal Co., 19 B.L.R. 1-103 (1995) (applying Malcomb to a case arising in the Fourth
Circuit).  

The Board, however, holds to the contrary.  Cochran v.Consolidation Coal Co., 12 B.L.R.
1-136 (1989); Presley v. Sunshine, Inc., 8 B.L.R. 1-410 (1985).
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! Nonqualifying studies.  In Bates v. Creek Coal Co., 18 B.L.R. 1-1 (1993), the Board held that
“non-qualifying objective studies of record are not determinative of causation, and are on
their own, insufficient to establish rebuttal at Section 727.203(b)(3).”

! Silent opinion.  Reports of physicians which are silent as to the cause of a miner's total
disability do not support rebuttal under § 727.203(b)(3).  Bates v. Creek Coal Co., 18 B.L.R.
1-1 (1993); Tinch v. Director, OWCP, 6 B.L.R. 1-1284 (1984); Allen v. Brown Badgett, Inc.,
6 B.L.R. 1-567 (1983).

d. A finding of  “no impairment”

While the language of the rebuttal provisions at § 727.203(b)(3) focuses the fact-finder upon
the etiology of the miner's total disability, controversy has arisen regarding whether a finding of “no
impairment” is sufficient to establish such rebuttal.  

The following cases set forth the viewpoints of the Board and various circuit courts of appeal
which have addressed this issue.

! Benefits Review Board.  In Pollice v. Marcum, 11 B.L.R. 1-23 (1987), the Board held that
a finding of no pulmonary or respiratory impairment was sufficient to establish (b)(3)
rebuttal.

  
! Third Circuit.  In Cort v. Director, OWCP, 996 F.2d 1549 (3d Cir. 1993), the Third Circuit

held that a physician's finding of “no respiratory or other impairment” was insufficient to
establish (b)(3) rebuttal.  In so holding, the court reasoned that the extent of any disability
is addressed under §§ 727.203(b)(1) and (b)(2) whereas § 727.203(b)(3) addresses only the
etiology of the miner's disability.  As a result, the Third Circuit concluded that total disability
must be assumed under (b)(3) of the regulations and, in support of this, the court cited its
prior decisions in Oravitz v. Director, OWCP, 843 F.2d 736, 740 n.3 (3d Cir. 1988)
(subsection (b)(3) assumes “total disability and limits rebuttal to those instances where
disability was caused by some other disease”); Bernardo v. Director, OWCP, 790 F.2d 351,
353 (3d Cir. 1986); Kertesz v. Crescent Hills Coal Co., 788 F.2d 158, 162 n.5 (3d Cir. 1986).

! Fourth Circuit.  In Thorn v. Itmann Coal Co., 3 F.3d 713 (4th Cir. 1993), the Fourth Circuit
held that the reports of two physicians, wherein they stated that the miner suffered from “no
respiratory impairment”, were insufficient to establish (b)(3) rebuttal.  The court noted that
“[t]hese opinions are not helpful because a claimant need not prove that pneumoconiosis is
a self-sufficient cause of disability.”  The Fourth Circuit declined, however, to decide
whether a broader finding of “no impairment” was sufficient to demonstrate (b)(3) rebuttal
as the court noted that the record in Thorn did not require the resolution of this issue. 

In Grigg v. Director, OWCP, 28 F.3d 416 (4th Cir. 1994), the court reiterated its standard
in Massey that, to establish (b)(3) rebuttal, “the respondent must 'rule out the causal
relationship between the miner's total disability and his coal mine employment.'”  The court
concluded that the Massey standard is satisfied “only where the relevant medical opinion
states, without equivocation, that the miner suffers no respiratory or pulmonary impairment
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of any kind.”  Moreover, the court notes that “[s]uch opinions are more persuasive if they
identify what the physician considers the actual cause or causes of the miner's disability.”
Consequently, where invocation occurs under (a)(1), opinions which address only the
existence of a pulmonary impairment are insufficient to establish (b)(3) rebuttal.  

The Grigg court further held that invocation under (a)(4) would preclude (b)(3) rebuttal
based solely upon finding no respiratory or pulmonary impairment “because (a)(4) invocation
presupposes that the greater weight of the evidence shows a totally disabling respiratory or
pulmonary impairment.”   To then “credit an opinion on rebuttal denying any impairment
would be irreconcilable with the finding at the presumption invocation phase.”  The court
declined to rule on whether the same rule applies where invocation occurs under (a)(2) or
(a)(3) of the regulations. 

Finally, the Grigg court held that (a)(1) invocation cannot be rebutted under (b)(3) “if the
physician rendering the opinion has premised it on an erroneous finding that the claimant
does not suffer from pneumoconiosis.”  The court concluded that “such opinions are not
worthy of much, if any, weight.”  But see Dehue Coal Co. v. Ballard, 65 F.3d 1189 (4th Cir.
1995).

In Lane Hollow Coal Co. v. Director, OWCP [Lockhart], 137 F.3d 799 (4th Cir.
1998), the Fourth Circuit reiterated that, under § 727.203(b)(3), the party opposing
entitlement must “rule out” the causal nexus between Claimant's total disability and his coal
mine employment.  In this vein, the court concluded that “[i]n cases in which the combined
effects of several diseases disable the miner, the employer obviously cannot meet its burden
of proof by focusing solely on the disabling potential of the miner's pneumoconiosis.”
Rather, the court held that Employer must prove that the miner's “primary condition, whether
it be emphysema or some other pulmonary disease, was not aggravated to the point of total
disability by prolonged exposure to coal dust.”  It then stated that “[d]isputing the clinical
accuracy of the law is not rebuttal” and noted that it is error for a physician to conclude that
the miner has no pulmonary impairment related to his coal mine employment “because
simple pneumoconiosis does not generally cause any pulmonary impairment.” The court
concluded that this position is contrary to the regulations.  The court found that (b)(3)
rebuttal is accomplished either by demonstrating that the miner has no respiratory or
pulmonary impairment of any kind or that the evidence establishes that his impairment is
attributable “solely to sources other than coal mine employment.”  The court concluded that
“[t]here is a critical difference between evidence of no impairment, which can, if credited,
rebut the interim presumption, and no evidence of impairment, which cannot.”  (emphasis
in original).

! Sixth Circuit.  In Warman v. Pittsburgh & Midway Coal Mining Co., 839 F.2d 257 (6th Cir.
1988), the Sixth Circuit held that a finding of “no functional disability arising out of coal
mine employment” was insufficient to establish (b)(3) rebuttal.
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4. The miner does not suffer from pneumoconiosis
[ IX(A)(2)(d) ]

The interim presumptions shall be rebutted if the evidence establishes that the miner does
not have pneumoconiosis.  20 C.F.R. § 727.203(b)(4).  The regulatory definition of pneumoconiosis
found at 20 C.F.R. § 727.202 must be considered under § 727.203(b)(4) rebuttal; therefore, the party
opposing entitlement must establish the absence of any respiratory or pulmonary impairment arising
out of coal mine employment, including chronic pulmonary disease resulting from respiratory or
pulmonary impairment significantly related to or significantly aggravated by dust exposure in coal
mine employment.  Biggs v. Consolidation Coal Co., 8 B.L.R. 1-317 (1985); Shonborn v. Director,
OWCP, 8 B.L.R. 1-434 (1986); Wiggins v. Director, OWCP, 7 B.L.R. 1-442 (1984); Newland v.
Consolidation Coal Co., 6 B.L.R. 1-1286 (1984).  See also Pavesi v. Director, OWCP, 758 F.2d 956
(3d Cir. 1985). 

The Sixth Circuit has held that where the miner's disability is arguably not significantly
related to coal dust, subsection (b)(4) is the applicable rebuttal provision since under the § 727.202
definition of pneumoconiosis, the respiratory or pulmonary impairment must be significantly related
to or aggravated by coal dust exposure in coal mine employment.  Tennessee Consolidated Coal Co.
v. Crisp, 866 F.2d 179 (6th Cir. 1989).

a.  Rebuttal under subsection (b)(4)
precluded if invocation under
subsection (a)(1)

Rebuttal under § 727.203(b)(4) is precluded where the administrative law judge finds
invocation of the interim presumption established under § 727.203(a)(1).  Curry v. Beatrice
Pocahontas Coal Co., 18 B.L.R. 1-59 (1994)(en banc) ( J. Brown and McGranery concurring and
dissenting); Bates v. Creek Coal Co., 18 B.L.R. 1-1 (1993); Buckley v. Director, OWCP, 11 B.L.R.
1-37 (1988) (citing Mullins Coal Company of Virginia v. Director, OWCP, 108 S. Ct. 427 (1987));
Dockins v. McWane Coal Co., 9 B.L.R. 1-57 (1986).

b. Specific principles of weighing
evidence under subsection (b)(4)

The following constitutes specific principles of weighing medical evidence under subsection
(b)(4):

! Blood gas studies.  In Morgan v. Bethlehem Steel Corp., 7 B.L.R. 1-226 (1984), the Board
held that while blood gas studies are relevant primarily to the determination of the existence
or extent of impairment, such evidence “also may bear upon the existence of pneumoconiosis
insofar as test results indicate the absence of any disease process, and by implication, the
absence of any disease arising out of coal mine employment.”

! Hostile-to-the-Act.  A physician who provides an opinion contrary to the Act concerning
impairment, such as a statement that the obstructive impairment which coal miners develop
is never severe, may still provide a relevant opinion concerning the existence or nonexistence
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of pneumoconiosis.  Rapavi v. The Youghiogheny and Ohio Coal Co., 7 B.L.R. 1-435 (1984);
Morgan v. Bethlehem Steel Corp., 7 B.L.R. 1-226 (1984).  

! Improperly classified x-rays.  There is no requirement that x-ray interpretations be classified
according to the quality standards of § 410.428(a) to be considered under § 727.203(b)(4).
Thus, x-rays interpreted as “negative,” “no evidence of pneumoconiosis,” or “normal chest”
are relevant evidence.  An administrative law judge may infer that an x-ray is negative where
the physician fails to mention pneumoconiosis.  Wiggins, supra.

! Lung condition unrelated to coal dust exposure.  If a miner is found to be suffering from
emphysema arising from smoking as opposed to pneumoconiosis, such evidence is relevant
to § 727.203(b)(4) rebuttal.  Blaize v. Old Ben Coal Co., 3 B.L.R. 1-719 (1981).  However,
where a physician provides a diagnosis of emphysema related to coal mine employment or
caused by coal dust exposure, such evidence would not be sufficient to establish rebuttal
under § 727.203(b)(4).  Heavilin v. Consolidation Coal Co., 6 B.L.R. 1-1209 (1984).  It is
also noteworthy that, in Bethlehem Mines Corp. v. Massey, 736 F.2d 120 (4th Cir. 1984), the
Fourth Circuit held that, as a matter of law, a non-examining physician's opinion that the
etiology of a miner's emphysema was cigarette smoking was insufficient to rebut the interim
presumption at § 727.203(a) where no examining physician mentioned smoking as a possible
cause of the claimant's condition.  The Board has held to the contrary with regard to a non-
examining physician's opinion in Cochran v. Consolidation Coal Co., 12 B.L.R. 1-136
(1989) and Presley v. Sunshine, Inc., 8 B.L.R. 1-410 (1985).

! Negative x-ray evidence.  The interim presumption may not be rebutted under
§ 727.203(b)(4) based solely on negative x-rays.  Edwards v. Central Coal Co., 7 B.L.R.
1-712 (1985); Conley v. Roberts and Shaefer Co., 7 B.L.R. 1-309 (1984); Olszewski v. The
Youghiogheny and Ohio Coal Co., 6 B.L.R. 1-521 (1983).  However, x-ray evidence is
always relevant and must be considered.  Michael v. James Spur Coal Co., 11 B.L.R. 1-78
(1988); Hall v. Consolidation Coal Co., 6 B.L.R. 1-1306 (1984); Edwards, supra.  

Similarly, a physician's opinion of no pneumoconiosis based solely on a negative chest x-ray
is insufficient to support rebuttal under § 727.203(b)(4).  Shonborn v. Director, OWCP, 8
B.L.R. 1-434 (1986); Weaver v. Reliable Coal Corp., 7 B.L.R. 1-486 (1984).  However, a
physician's opinion can be used to rebut the interim presumption where it is based in part on
negative chest x-rays as well as other factors.  Foster v. National Mines Corp., 6 B.L.R.
1-1255 (1984); Murphy v. Consolidation Coal Co., 3 B.L.R. 1-575 (1981); Edwards, supra.

! Silent opinion.  A physician's opinion which diagnoses chronic lung disease, but does not
attribute it to a source cannot constitute substantial evidence on rebuttal.  Pattelos v.
Director, OWCP, 7 B.L.R. 1-661 (1985); Seese v. Keystone Coal Mining Co., 6 B.L.R. 1-149
(1983).

! Ventilatory studies.  Pulmonary function studies are not diagnostic of the presence or absence
of pneumoconiosis.  Burke v. Director, OWCP, 3 B.L.R. 1-410 (1981).  Therefore, such
studies have no effect on a physician's conclusion regarding the existence of the disease.  The
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fact that a physician conducted studies which produced nonconforming results is not a
sufficient reason to discredit the opinion under § 727.203(b)(4).

IV. Applicability of Parts 410 and 718 and § 410.490
[ IX(A)(3) ]

     Section 727.203(d) states that where eligibility is not established under Part 727, such eligibility
may be established under Part 718.  The Board has held that this provision, as written, is inconsistent
with § 402(f)(2) of the Act and has stated that claims denied under Part 727 should be reviewed
under Part 410.  Muncy v. Wolfe Creek Collieries Coal Co., 3 B.L.R. 1-627 (1981).  

However, the Third, Sixth, Seventh, Eighth and Eleventh Circuits have held that if a claimant
cannot establish entitlement under Part 727, and the claim is adjudicated after March 31, 1980, then
the regulations at Part 718, not Part 410, are applicable.  Terry v. Director, OWCP, 956 F.2d 251
(11th Cir. 1992); Oliver v. Director, OWCP, 888 F.2d 1239 (8th Cir. 1989); Knuckles v. Director,
OWCP, 869 F.2d 996 (6th Cir. 1989); Caprini v. Director, OWCP, 824 F.2d 283 (3d Cir. 1987);
Strike v. Director, OWCP, 817 F.2d 395 (7th Cir. 1987).  

Some administrative law judges may nevertheless choose to analyze claims under Part 410
in addition to Part 718 on the theory that the Part 410 regulations are less restrictive (and not more
restrictive as stated in Caprini) than the Part 718 regulations and that Part 718 is written to apply to
claims filed after April 1, 1980.  But see Ezell v. Illinois Central Gulf Railroad, BRB No. 88-0760
BLA (Mar. 30, 1993)(unpublished) (for a claim denied under Part 727, then apply Part 410 or 718,
depending upon circuit court jurisdiction, but do not apply both).

It is important to note that rebuttal under § 727.203(b)(2) precludes entitlement under Parts
410 and 718.  Wheaton v. North American Coal Corp., 8 B.L.R. 1-21 (1985) (consideration under
Part 410 precluded); Shupe v. Director, OWCP, 12 B.L.R. 1-200 (1989) (consideration under Part
718 precluded).

Moreover, rebuttal under § 727.203(b)(3) or (b)(4) precludes entitlement under Part 410.
Pastva v. The Youghiogheny and Ohio Coal Co., 7 B.L.R. 1-829 (1985) (rebuttal at (b)(3)
addressed); Lefler v. Freeman United Coal Co., 6 B.L.R. 1-579 (1983) (rebuttal at (b)(4) addressed).
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Chapter 11
Living Miners' Claims:  Entitlement Under Part 718

I. Applicability of Part 718, generally
[ VII(A) ]

Section 718 applies to all claims filed after March 31, 1980.  Moreover, because the Part 727
regulations were written as interim regulations, the permanent regulations at Part 718 should apply
to a claimant who fails to meet the requirements of entitlement under Part 727.  Section 727.203(d)
provides that “[w]here eligibility is not established under this section, such eligibility may be
established under Part 718 of this subchapter as amended from time to time.”  20 C.F.R.
§ 727.203(d).  The Part 727 regulations became effective in March 1978.  Since the permanent Part
718 regulations had not been written as of March 1978, the Part 410 regulations became applicable
for claims adjudicated prior to March 31, 1980 where a claimant failed to meet the requirements of
entitlement under Part 727. 

After the Part 718 regulations were written, if a claimant failed to meet the requirements of
entitlement under Part 727, the Part 718 regulations were applicable.  However, in Muncy v. Wolfe
Creek Collieries Coal Co., 3 B.L.R. 1-627 (1981), the Board  held that the language in the
regulations making Part 718 applicable “as amended from time to time,” violated statutory intent.
Therefore, under Muncy, the new Part 718 regulations do not apply to any claim filed prior to March
31, 1980. 

Five circuit courts of appeals have disagreed with the Board's position regarding the
applicability of Part 718.  The Third, Sixth, Seventh, Eighth, and Eleventh Circuits hold that the
regulations at Part 718, not Part 410, apply to Part C claims filed prior to March 31, 1980, yet
adjudicated after March 31, 1980.  Terry v. Director, OWCP, 956 F.2d 251 (11th Cir. 1992);
Oliver v. Director, OWCP, 888 F.2d 1239 (8th Cir. 1989); Knuckles v. Director, OWCP,  869 F.2d
996 (6th Cir. 1989); Caprini v. Director, OWCP, 824 F.2d 283 (3d Cir. 1987); Strike v. Director,
OWCP, 817 F.2d 395 (7th Cir. 1987).  Thus, if a claimant cannot meet the requirements of
entitlement under Part 727 in these circuits, the claim must be considered under Part 718.

Some administrative law judges may nevertheless choose to analyze claims under Part 410
in addition to Part 718 on the theory that the Part 410 regulations are less restrictive (and not more
restrictive as stated in Caprini) than the Part 718 regulations and that Part 718 is written to apply to
claims filed after April 1, 1980.

II. Elements of entitlement
[ VII(A)(3) ]

The claimant bears the burden of establishing the following elements by a preponderance of
the evidence:  (1) the miner suffers from pneumoconiosis, (2) the pneumoconiosis arose out of coal
mine employment, (3) the miner is totally disabled, and (4) the miner's total disability is caused by
pneumoconiosis.   Gee v. W.G. Moore and Sons, 9 B.L.R. 1-4 (1986)(en banc); Baumgartner v.
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Director, OWCP, 9 B.L.R. 1-65 (1986)(en banc).  It is noteworthy that, generally, the last element
is the most difficult to establish under Part 718.  In most cases, a miner's total disability is due to a
number of factors.  Setting aside disabilities due to accidents and injuries, a miner's total pulmonary
disability may be due to the effects of cigarette smoking, or from other non-coal dust related
pulmonary diseases such as emphysema, bronchitis, asthma, or lung cancer.  Moreover, the miner
who experiences shortness of breath on exertion may have a heart condition such as hypertension
or arteriosclerotic heart disease.  

It is noted that the amended regulations at § 725.202(d)(2) specifically provide that a miner
meets the requirements for entitlement by establishing that he or she: (1) has pneumoconiosis; (2)
the pneumoconiosis arose out of coal mine employment; (3) is totally disabled; and (4) the
pneumoconiosis contributes to the total disability.  20 C.F.R. § 725.202(d)(2) (Dec. 20, 2000).

III. The existence of pneumoconiosis
[ VII(B)(1) ]

A. “Pneumoconiosis” defined

1. Prior to applicability of December 2000 regulations

Pneumoconiosis under the Act is defined as both clinical pneumoconiosis and/or any
respiratory or pulmonary condition significantly related to or significantly aggravated by coal  dust
exposure (legal pneumoconiosis):  

For the purpose of the Act, “pneumoconiosis” means a chronic dust disease of the
lung and its sequelae, including respiratory and pulmonary impairments, arising out
of coal mine employment.  This definition includes, but is not limited to, coal
workers' pneumoconiosis, anthracosilicosis, anthracosis, anthrosilicosis, massive
pulmonary fibrosis, progressive massive fibrosis, silicosis or silico-tuberculosis,
arising out of coal mine employment.   For purposes of this definition, a disease
“arising out of coal mine employment” includes any chronic pulmonary disease
resulting in respiratory or pulmonary impairment significantly related to, or
substantially aggravated by, dust exposure in coal mine employment.  20 C.F.R.
§ 718.201.

Note that the definition appears to combine the first two elements of entitlement,
pneumoconiosis and cause of pneumoconiosis.  However, the claimant bears the burden of
establishing both that he or she has pneumoconiosis and that the pneumoconiosis arose out of coal
mine employment.  

Legal pneumoconiosis versus clinical pneumoconiosis

A pulmonary disease may constitute statutory pneumoconiosis if it is significantly related to
or aggravated by dust exposure in coal mine employment.  The legal definition of pneumoconiosis
is broad and may encompass more respiratory or pulmonary conditions than those specifically,
clinically diagnosed in a medical opinion.  For example, a physician may conclude that the miner
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suffers from asthma which is related to his coal dust exposure.  Although the physician did not
specifically state that the miner suffered from pneumoconiosis or black lung disease, the respiratory
condition which he diagnoses is related to coal dust exposure and, therefore, is supportive of a
finding of legal pneumoconiosis.

The Fourth Circuit has issued a number of decisions addressing broad definition of
pneumoconiosis in the regulation.  “Pneumoconiosis” is a legal term defined by the Act and the
judge “must bear in mind when considering medical evidence that physicians generally use
'pneumoconiosis' as a medical term that comprises merely a small subset of the afflictions
compensable under the Act.”  Thus, an administrative law judge should review evidence in light of
the much broader legal definition.  Barber v. Director, OWCP, 43 F.3d 899 (4th Cir. 1995).  See also
Dehue v. Director, OWCP, 65 F.3d 1189 (4th Cir. 1995); Hobbs v. Clinchfield Coal Co., 45 F.3d
819 (4th Cir. 1995) (“a medical diagnosis of no pneumoconiosis is not equivalent to a legal finding
of no pneumoconiosis”).  In Richardson v. Director, OWCP, 94 F.3d 164 (4th Cir. 1996), the court
reiterated that “[c]linical pneumoconiosis is only a small subset of the compensable afflictions that
fall within the definition of legal pneumoconiosis under the Act” and that “COPD, if it arises out of
coal mine employment, clearly is encompassed within the legal definition of pneumoconiosis, even
though it is a disease apart from clinical pneumoconiosis.”  The court also held that the Director's
“stipulation,” that the miner suffered from legal pneumoconiosis arising from coal dust exposure at
the time of death, was binding notwithstanding a lack of medical evidence in the record to support
the stipulation.  See also Cornett v. Benham Coal, Inc., 227 F.3d 569 (6th Cir. 2000) (the court
emphasized the distinction between legal and medical pneumoconiosis; a miner's exposure to coal
mine employment must merely contribute “at least in part” to his pneumoconiosis); Kline v.
Director, OWCP, 877 F.2d 1175, 1178 (3d Cir. 1989);  Brown v. Director, OWCP, 851 F.2d 1569
(11th Cir. 1988), app. dismissed, 864 F.2d 120 (11th Cir. 1989); Phipps v. Director, OWCP, 16
B.L.R. 1-100 (1992) (recognizing the distinction between legal and clinical pneumoconiosis); Biggs
v. Consolidation Coal Co., 8 B.L.R. 1-317, 1-322 (1985). 

2. After applicability of December 2000 regulations

The new regulatory provisions at 20 C.F.R. § 718.201 contain a modified definition of
“pneumoconiosis” and they provide the following:

(a) For the purposes of the Act, 'pneumoconiosis' means a chronic dust disease of the
lung and its sequelae, including respiratory and pulmonary impairments, arising out
of coal mine employment.  This definition includes both medical, or 'clinical',
pneumoconiosis and statutory, or 'legal', pneumoconiosis.

(1) Clinical Pneumoconiosis.  'Clinical pneumoconiosis' consists of
those diseases recognized by the medical community as
pneumoconioses, i.e., the conditions characterized by permanent
deposition of substantial amounts of particulate matter in the lungs
and the fibrotic reaction of the lung tissue to that deposition caused
by dust exposure in coal mine employment.  This definition includes,
but is not limited to, coal workers' pneumoconiosis, anthracosilicosis,
anthracosis, anthrosilicosis, massive pulmonary fibrosis, silicosis or
silicotuberculosis, arising out of coal mine employment.
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(2) Legal Pneumoconiosis.  'Legal pneumoconiosis' includes any
chronic lung disease or impairment and its sequelae arising out of
coal mine employment.  This definition includes, but is not limited to,
any chronic restrictive or obstructive pulmonary disease arising out
of coal mine employment.
(3) For purposes of this section, a disease 'arising out of coal mine
employment' includes any chronic pulmonary disease or respiratory
or pulmonary impairment significantly related to, or substantially
aggravated by, dust exposure in coal mine employment.

(c) For purposes of this definition, 'pneumoconiosis' is recognized as a latent and
progressive disease which may first become detectable only after the cessation of
coal mine dust exposure.

20 C.F.R. § 718.201 (Dec. 20, 2000).

3. Evidence relevant to finding pneumoconiosis

Some examples of findings and data which are relevant to the existence of pneumoconiosis
are as follows:

a. Anthracosis and anthracotic pigment

Diagnoses of pulmonary anthracosis have been held to be the equivalent of a diagnosis of
pneumoconiosis.  Dagnan v. Black Diamond Coal Mining Co., 994 F.2d 1536 (11th Cir. 1993)
(diagnosis of anthracosis is sufficient to establish pneumoconiosis); Bueno v. Director, OWCP, 7
B.L.R. 1-337 (1984); Smith v. Island Creek Coal Co., 2 B.L.R. 1-1178 (1980); Luketich v. Bethlehem
Mines Corp., 2 B.L.R. 1-393 (1979).  The Sixth Circuit held that the administrative law judge must
also consider biopsy evidence which indicates the presence of anthracotic pigment.  Lykins v.
Director, OWCP, 819 F.2d 146 (6th Cir. 1987).  However, in Griffith v. Director, OWCP, 49 F.3d
184 (6th Cir. 1995), the Sixth Circuit held that a finding of pigmentation described as “yellow-black
consistent with coal pigment” was insufficient to support a finding of pneumoconiosis.

In Hapney v. Peabody Coal Co., 22 B.L.R. 1-___ (2001)(en banc), the Board addressed a
diagnosis of anthracosis under the amended regulations.  Specifically, the Board noted that 20 C.F.R.
§ 718.202(a)(2) (2000) contained an amendment to the prior version of the regulation “to add that
a finding on autopsy or biopsy of anthracotic pigmentation shall not be sufficient, by itself, to
establish the existence of pneumoconiosis.”  On the other hand, the Board agreed with the ALJ that
a diagnosis of anthracosis on biopsy or autopsy fell within the definition of pneumoconiosis at 20
C.F.R. § 717.201(a)(1) (2000).

b. Asthma, asthmatic bronchitis, or emphysema

Asthma, asthmatic bronchitis, or emphysema may fall under the regulatory definition of
pneumoconiosis if they are related to coal dust exposure.  Robinson v. Director, OWCP, 3 B.L.R.
1-798.7 (1981); Tokarcik v. Consolidation Coal Co., 6 B.L.R. 1-666 (1983).  In Hughes v.
Clinchfield Coal Co., 21 B.L.R. 1-134, 1-139 (1999), the Board held that chronic bronchitis and
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emphysema fall within the definition of pneumoconiosis if they are related to the claimant's coal
mine employment.

c. Blood gas studies

In Morgan v. Bethlehem Steel Corp., 7 B.L.R. 1-226 (1984), the Board held that while blood
gas studies are relevant primarily to the determination of the existence or extent of impairment, such
evidence “also may bear upon the existence of pneumoconiosis insofar as test results indicate the
absence of any disease process, and by implication, the absence of any disease arising out of coal
mine employment.”

d. Chronic obstructive pulmonary disease

Before the regulations were amended in December 2000, the Fourth Circuit held, in Warth
v. Southern Ohio Coal Co., 60 F.3d 173 (4th Cir. 1995), that chronic obstructive lung disease is
encompassed in the legal definition of pneumoconiosis.  Thus, the assumption by a physician that
pneumoconiosis causes a restrictive impairment, rather than an obstructive impairment, is erroneous
and undermines his conclusions.  But see Stiltner v. Island Creek Coal Co, 86 F.3d 337 (4th Cir.
1996)(a physician's opinion should not be discredited merely because he states that coal dust
exposure would “likely” cause a restrictive, as opposed to obstructive, impairment).  The Board has
held that an obstructive impairment, without a restrictive component, may be considered regulatory
pneumoconiosis.  Heavilin v. Consolidation Coal Co., 6 B.L.R. 1-1209 (1984).

The amended regulations specifically provide that “a disease 'arising out of coal mine
employment' includes any chronic pulmonary disease or respiratory or pulmonary impairment
significantly related to, or substantially aggravated by, dust exposure in coal mine employment.” 
20 C.F.R. § 718.201(b) (Dec. 20, 2000).  Moreover, the definition of “legal pneumoconiosis”
specifically “includes, but is not limited to, any chronic restrictive or obstructive pulmonary disease
arising out of coal mine employment.”  20 C.F.R. § 718.201(a)(2) (Dec. 20, 2000).

e. Pulmonary function studies

The Board has held that pulmonary function studies are not diagnostic of the presence or
absence of pneumoconiosis.  Burke v. Director, OWCP, 3 B.L.R. 1-410 (1981).  It is noted that, in
Cornett v. Benham Coal, Inc., 227 F.3d 569 (6th Cir. 2000), the circuit court held that a medical
opinion attributing the miner's respiratory impairment to his smoking history on grounds that
pulmonary function testing produced a purely obstructive defect was not well-reasoned.  The court
stated the following:

Each of the three doctors unfavorable to Cornett reported that his respiratory
problems were caused by his smoking habit only.  If this is so, Cornett's ailments do
not qualify as statutory pneumoconiosis.  See 20 C.F.R. § 718.201.  But, of the three,
only Dr. Fino attempted to explain his rationale for completely excluding Cornett's
exposure to coal dust as an aggravating factor.  Dr. Fino attributed Cornett's
obstructive lung disease solely to cigarette smoking because, in his opinion, the
pulmonary function tests were not consisted with 'fibrosis as would be expected in
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simple coal workers' pneumoconiosis.  What the ALJ did not consider in his opinion
is that, although 'fibrosis' is generally associated with 'medical' pneumoconiosis, it
is not a required element of the broader concept of 'legal' pneumoconiosis.  Cf.
Hobbs, 45 F.3d at 821.  The legal definition does not require 'fibrosis' but instead
requires evidence that coal dust exposure aggravated the respiratory condition.  See
Southard, 732 F.2d at 71-72.  Unlike Dr. Fino, Drs. Broudy and Dahhan make no
attempt to explain on what basis they believe that coal dust exposure did not
contribute to Cornett's respiratory problems.  By contrast, the opinions of Drs. Vaezy
and Baker--which, as noted, were discredited by the ALJ as having an inadequate
basis--clearly address the statutory requirements by acknowledging that coal dust,
while not conclusively the cause of Cornett's condition, was certainly an aggravating
factor, contributing to Cornett's respiratory impairment.

f. Stipulations

In the survivor's claim of Clinchfield Coal Co. v. Fuller, 180 F.3d 622 (4th Cir. 1999),
Employer stipulated to the presence of coal workers' pneumoconiosis, but argued that it did not
hasten the miner's death.  In weighing the autopsy evidence of record, the administrative law judge
credited Claimant's physicians' opinions over physicians' opinions offered by Employer who found
only a “'mild' or 'minimal” level of simple coal workers' pneumoconiosis.  The administrative law
judge reviewed the definition of pneumoconiosis as “a chronic dust disease of the lung and its
sequelae, including respiratory and pulmonary impairments, arising out of coal mine employment
. . ..”  20 C.F.R. § 718.201 (emphasis added).  From this, the administrative law judge concluded that
“[b]ecause Clinchfield stipulated that Mr. Fuller had pneumoconiosis, . . . it must also have
stipulated that his pneumoconiosis was impairing . . ..”  The court disagreed to state that § 718.201
does not contain a requirement that “coal dust-specific diseases . . . attain the status of an
'impairment' to be classified as 'pneumoconiosis.'” The court further noted that the definition of
pneumoconiosis is satisfied “whenever one of these diseases is present in the miner at a detectable
level; whether the particular disease exists to such an extent as to be compensable is a separate
question.”  As a result, the case was remanded to the administrative law judge to re-weigh the
autopsy evidence to determine whether the disease hastened the miner's death.

In Richardson v. Director, OWCP, 94 F.3d 164 (4th Cir. 1996), the Director stipulated to the
existence of coal workers' pneumoconiosis with regard to the living miner's claim.  The court held
that it was error, therefore, for the administrative law judge to find that the record did not support
a finding of the disease in the survivor's claim.  The court further stated that the stipulation was
binding even though presence of the disease was not “manifest from the medical records.”  The court
then remanded the case to the administrative law judge for a determination of whether coal workers'
pneumoconiosis hastened the miner's death.

With regard to the effect of stipulations and uncontested issued in subsequent claims under
20 C.F.R. § 725.309, see Chapter 24.
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B. Regulatory methods of establishing pneumoconiosis
[ VII(B) ]

The existence of pneumoconiosis may be established through the following four methods:
(1) chest x-rays; (2) autopsy or biopsy; (3) the presumptions contained at §§ 718.304, 718.305, or
718.306; or (4) a physician exercising sound medical judgment based on objective medical evidence.
20 C.F.R. § 718.202(a).  For claims filed on or after January 19, 2001, see Chapter 4 regarding the
limitations on evidence imposed by the amended regulations.

1. Chest roentgenogram (x-ray) evidence

Under § 718.202(a)(1), a chest x-ray conducted and classified in accordance with § 718.102,
may form the basis for a finding of the existence of pneumoconiosis.  In general, where two or more
x-ray reports are in conflict, consideration shall be given to the radiological qualifications of the
physicians interpreting such x-rays.  The following list contains some  principles for evaluating x-ray
evidence under Part 718:

a. Negative readings

The Board has upheld a finding that the x-ray evidence does not establish the existence of
pneumoconiosis where that finding was based on the negative report of a B-reader and
board-certified radiologist, i.e., the most qualified physician of record found no pneumoconiosis.
Roberts v. Bethlehem Mines Corp., 8 B.L.R. 1-211 (1985).  The Board has also upheld a finding that
the x-ray evidence does not establish the existence of pneumoconiosis where that finding was based
on the readers' qualifications and the preponderance of the readings, i.e., the majority of the most
qualified B-readers of record found no pneumoconiosis.  Dixon v. North Camp Coal Co., 8 B.L.R.
1-344 (1985).

b. The “Tobias rule” and rereading chest x-rays

The actual x-rays must be submitted for review by the parties opposing entitlement.  20
C.F.R. § 718.102(d).  Section 413(b) of the Act, however, prohibits the Director from rereading
certain positive x-rays in claims filed before January 1, 1982.  30 U.S.C. § 923(b), implemented at
20 C.F.R. § 718.202(a)(1)(i).  In Tobias v. Republic Steel Corp., 2 B.L.R. 1-1277 (1981), the Board
set forth the threshold requirements of § 413(b).  These requirements are as follows:  (1) there is
other evidence of a pulmonary or respiratory impairment; (2) the x-ray was taken by a radiologist
or qualified technician and it is of a quality sufficient to demonstrate the presence of
pneumoconiosis; (3) the  physician who first interpreted the x-ray is a board-certified radiologist; and
(4) no evidence exists that the claim has been fraudulently represented.  Id. at 1-1279.  If these
requirements are satisfied, then the Director must accept the initial interpretation of the x-ray and
cannot have the x-ray reread.  Id.  Under the “Tobias rule,” the administrative law judge must
exclude such evidence from consideration.  Section 413(b) also applies to positive x-rays obtained
by the Social Security Administration.  Coburn v. Director, OWCP, 7 B.L.R. 1-632 (1985).  See also
Arnold v. Peabody Coal Co., 41 F.3d 1203 (7th Cir. 1994) (the rereading prohibition was applicable
to evidence submitted by the claimant on modification).
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There is no requirement that the other evidence of a pulmonary or respiratory impairment be
in existence at the time the Director seeks to reread the x-ray.  Other evidence need only be in
existence at the time of the hearing.  Hyle v. Director, OWCP, 8 B.L.R. 1-512 (1986).  For a
discussion of evidence that constitutes sufficient “other evidence” to establish a pulmonary or
respiratory impairment, see Coburn v. Director, OWCP, 7 B.L.R. 1-632 (1985), and Bobbitt v.
Director, OWCP, 8 B.L.R. 1-380 (1985).

Section 413(b) does not prohibit the rereading of x-rays originally read as negative.  Rankin
v. Keystone Coal Mining Corp., 8 B.L.R. 1-54 (1985).  Section 413(b) also does not prohibit the
Director from having the x-ray reread to determine the quality of the x-ray, i.e., whether it is
unreadable for pneumoconiosis.

The physician who first interprets the x-ray must be a board-certified radiologist.  If the
record does not establish the qualifications of the physician who first interprets the x-ray, the rule
does not apply, and the Director may reread the x-ray.  Vance v. Eastern Associated Coal Corp., 8
B.L.R. 1-68 (1985); Pulliam v. Drummond Coal Co., 7 B.L.R. 1-846 (1985).

Section 413(b) does not prohibit an employer from rereading positive x-rays.  Horn v. Jewell
Ridge Coal Corp., 6 B.L.R. 1-933 (1984).  However, in Tobias, the Board held that if § 413(b)
prohibits the Director from admitting an x-ray rereading, the employer cannot introduce the same
x-ray rereading.  Tobias, 2 B.L.R. at 1-1286.  

The § 413(b) prohibition was eliminated by the 1981 Amendments to the Act.  Consequently,
the prohibition does not apply to claims filed after January 1, 1982.  20 C.F.R. § 718.202(a)(1)(i).

2. Autopsy or biopsy

A biopsy or autopsy conducted and reported in compliance with § 718.106 may be the basis
for a finding of the existence of pneumoconiosis.  20 C.F.R. § 718.202(a)(2).  Section 718.106 sets
forth the quality standards for autopsies and biopsies; however, the Board, in Dillon v. Peabody Coal
Co., 11 B.L.R. 1-113 (1988), held that the quality standards are not mandatory and failure to comply
with the standards goes to the reliability and weight of the evidence.  Section 718.202(a)(2) also
provides that a finding in an autopsy of anthracotic pigmentation shall not be sufficient, by itself, to
establish the existence of pneumoconiosis.

In Dagnan v. Black Diamond Coal Mining Co., 994 F.2d 1536 (11th Cir. 1993), the Eleventh
Circuit held that a biopsy need only be in “substantial compliance” with the quality standards at
§ 718.106 to be admissible.  Specifically, the court held that a biopsy report diagnosing anthracosis
that does not include the surgical report is in “substantial compliance” with the regulations.  See
Chapter 3 for further discussion of autopsy evidence and quality standards.

3.  Evidence under all sections must be weighed together 

Over the years, the Board has held that pneumoconiosis may be established by operation of
presumption or by a preponderance of the evidence at any one of the individual subsections at
§ 718.202(a)(1) through (a)(4).  For example, in Jones v. Badger Coal Co., 21 B.L.R. 1-103 (1998)



26  The Board has also held that all evidence relevant to the existence of pneumoconiosis must
be considered and weighed.  In Mabe v. Bishop Coal Co., 9 B.L.R. 1-67 (1986), the Board upheld
a finding that the claimant had not established the existence of pneumoconiosis even where the x-ray
evidence of record was positive.  The Board concluded that the “administrative law judge's
assignment of less weight to the record's positive x-rays was rational and based on substantial
evidence,” where “the weight of other medical evidence indicat[ed] that claimant's impairment was
due to interstitial fibrosis of unknown etiology.”  Id. at 1-68.  
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(en banc), the Board held that the administrative law judge properly weighed the medical evidence
under § 718.202 of the regulations.  Specifically, the administrative law judge separately evaluated
the x-ray evidence at § 718.202(a)(1) to find no evidence of pneumoconiosis, but he concluded that
the medical opinion evidence at § 718.202(a)(4) did support a finding of the disease.  Employer had
argued that, under § 718.202(a), “all relevant evidence must be weighed together to determine
whether claimant suffers from the disease,” and it cited to the Third Circuit's holding in this regard
in Penn Allegheny Coal Co. v. Williams, 114 F.3d 22 (3d Cir. 1997).  The Board countered to note
that Jones did not arise within the Third Circuit such that the Williams decision was not controlling.
Moreover, it stated that the circuit court failed to distinguish between clinical and legal
pneumoconiosis.  In this vein, the Board reasoned that legal pneumoconiosis “is a broader category
which is not dependent upon a determination of clinical pneumoconiosis, and the absence of clinical
pneumoconiosis does not necessarily influence a physician's diagnosis of legal pneumoconiosis.”26

The Third and Fourth Circuit courts, however, have held that all evidence under § 718.202(a)
must be weighed together to determine whether pneumoconiosis is present.

In Island Creek Coal Co. v. Compton, 211 F.3d 203 (4th Cir. 2000), the administrative law
judge concluded that the miner did not establish pneumoconiosis through chest x-ray evidence under
§ 718.202(a)(1), but he did find pneumoconiosis established via medical opinion evidence at
§ 718.202(a)(4).  The Fourth Circuit vacated this finding of pneumoconiosis and held that the
administrative law judge must weigh all evidence together under 20 C.F.R. § 718.202(a) to
determine whether the miner suffered from the disease.  This is contrary to the Board's view that an
administrative law judge may weigh the evidence under each subsection separately, i.e. x-ray
evidence at § 718.202(a)(1) is weighed apart from the medical opinion evidence at § 718.202(a)(4).
The circuit court cited to the Third Circuit's decision in Penn Allegheny Coal Co. v. Williams, 114
F.3d 22, 24-25 (3d Cir. 1997) which requires the same analysis and reasoned as follows:

[W]eighing all of the relevant evidence together makes common sense.  Otherwise,
the existence of pneumoconiosis could be found even though the evidence as a whole
clearly weighed against such a finding.  For example, suppose x-ray evidence
indicated that the miner had pneumoconiosis, but autopsy evidence established that
the miner did not have any sort of lung disease caused by coal dust exposure.  In such
a situation, if each type of evidence were evaluated only within a particular
subsection of § 718.202(a) to which it related, the x-ray evidence could support an
award for benefits in spite of the fact that more probative evidence established that
benefits were not due.  See Griffith v. Director, OWCP, 49 F.3d 184, 187 (6th Cir.
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1995) (noting that autopsy evidence is generally accorded greater weight than x-ray
evidence).

The Director took the position that x-ray evidence should not be weighed with medical opinion
evidence as these two types of evidence measure different types of pneumoconiosis, i.e. clinical
versus legal pneumoconiosis.  The court agreed that there are two types of pneumoconiosis and
stated that “[m]edical pneumoconiosis is a particular disease of the lung generally characterized by
certain opacities appearing on the chest x-ray.”  The court further noted that legal pneumoconiosis
encompasses a broader category of coal dust induced respiratory diseases and concluded the
following:

In that sense, the Director's point is well-taken: Evidence that does not establish
medical pneumoconiosis, e.g., an x-ray read as negative for coal workers'
pneumoconiosis, should not necessarily be treated as evidence weighing against a
finding of legal pneumoconiosis.

However, the circuit court rejected the Director's position and held that it was not a reasonable
interpretation of either the Act or the regulations:

[A]lthough we recognize that there is a meaningful distinction between evidence of
medical pneumoconiosis and evidence of legal pneumoconiosis, it cannot be said that
evidence showing that a miner does not have medical pneumoconiosis is irrelevant
to the question of whether the miner has established pneumoconiosis for purposes of
a black lung claim.  Further, nothing in the text of the regulation supports his
position.

Similarly, in an earlier decision in Penn Allegheny Coal Co. v. Williams, 114 F.3d 22 (3d Cir.
1997), the Third Circuit stated the following with regard to establishing pneumoconiosis pursuant
to the methods set forth at § 718.202(a):

We agree with the Director that 'although section 718.202(a) enumerates four distinct
methods of establishing pneumoconiosis, all types of relevant evidence must be
weighed together to determine whether the claimant suffers from the disease.'
(citations omitted).

It is significant that the language of the regulation does not list the methods in the
disjunctive.  The word 'or' does not appear between the paragraphs enumerating the
four approved means of determining the presence of pneumoconiosis.  It follows that
the Board erred when it found the presence of pneumoconiosis based on the x-ray
evidence alone without evaluating the other relevant evidence.    

In its brief before the Third Circuit, the Director argued the following:

The Act requires that 'all relevant evidence' must be considered in determining the
validity of claims.  (citations omitted).  Thus, if a record contains both x-ray
interpretations and biopsy reports relevant to the question, the Act prohibits the
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conclusion that the miner did or did not have pneumoconiosis based on the x-ray
evidence alone.  The biopsy evidence must also be weighed.  Further extending this
analysis, if the x-ray and biopsy evidence proves negative for 'clinical'
pneumoconiosis, the Act requires that the record must then be evaluated for the
adequacy of the physicians' opinions that the miner suffered from the broader
category of 'legal' pneumoconiosis; that is, 'pneumoconiosis' as defined by the Act
and section 718.201.

Our construction of section 718.202(a) to include consideration of all the relevant
evidence also advances the intent of Congress to compensate victims of disabling
pneumoconiosis caused by coal dust exposure.

C. Presumptions related to the existence of  pneumoconiosis
[ VII(B)(4) ]

The regulations at 20 C.F.R. § 718.202(a)(3) provide that “[i]f the presumptions described
in §§ 718.304, 718.305 or 718.306 are applicable, it shall be presumed that the miner is or was
suffering from pneumoconiosis.”  20 C.F.R. § 718.202(a)(3).

1. Complicated pneumoconiosis

Under § 718.304, there is an irrebuttable presumption that a miner is totally disabled due to
pneumoconiosis, if the miner is suffering from complicated pneumoconiosis.  Complicated
pneumoconiosis is established by x-rays classified as Category A, B, or C, or by an autopsy or biopsy
which yields evidence of massive lesions in the lung.  The determination of whether the miner has
complicated pneumoconiosis is a finding of fact, and the administrative law judge must consider and
weigh all relevant evidence.  Melnick v. Consolidation Coal Co., 16 B.L.R. 1-31 (1991); Maypray
v. Island Creek Coal Co., 7 B.L.R. 1-683 (1985).

! Benefits Review Board.  The Board has not set forth a standard for the size of nodules on
autopsy which will support a finding of complicated pneumoconiosis.  In Lohr v. Rochester
& Pittsburgh Coal Co., 6 B.L.R. 1-1264 (1984), the Board concluded that the evidence did
not support a finding of complicated pneumoconiosis even though a doctor indicated that
“the lung parenchyma also has underspread black modules which vary up to 0.9 to 1.2
centimeters.”  Similarly, the evidentiary basis for the advanced disease was found lacking in
Smith v. Island Creek Coal Co., 7 B.L.R. 1-734 (1985), where the doctor who performed the
autopsy indicated that the lungs revealed two nodular areas measuring 1.2 to 1.3 centimeters,
but no attempt was made to equate the nodules found with the size of x-ray opacities.  See
also Reilly v. Director, OWCP, 7 B.L.R. 1-139 (1984). 

! Third Circuit.  In Clites v. Jones & Loughlin Steel Corp., 663 F.2d 14 (3d Cir. 1981), the
circuit court held that an equivalency determination is necessary when there is a question
about whether nodules found in the lung upon autopsy or biopsy would correspond to
opacities viewed on an x-ray indicating complicated pneumoconiosis.  In Clites, a physician
testified that nodules found on autopsy, if viewed radiographically, would amount to
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opacities over one centimeter.  Thus, the court upheld the administrative law judge's finding
of the existence of complicated pneumoconiosis.

! Fourth Circuit.  In Eastern Associated Coal Corp. v. Director, OWCP [Scarbro] , 220 F.3d
250 (4th Cir. 2000), the circuit court affirmed the administrative law judge's finding that the
x-ray and autopsy evidence of record supported invocation of the presumption at 20 C.F.R.
§ 718.304 (complicated pneumoconiosis).  Initially, the court noted that the prosector's
autopsy report revealed extensive “pneumoconiotic nodules” which were scattered
throughout the lungs and which ranged in size from 0.5 centimeter to one centimeter.  The
prosector concluded that the miner's “main disease” was extensive chronic obstructive
pulmonary disease which was “caused mainly by panlobular macronodular pneumoconiosis.”
Dr. Naeye reviewed the slides and found the presence of “anthracotic micronodules” which
were seven to eight millimeters in diameter and concluded that coal workers' pneumoconiosis
may have been severe enough to hasten the miner's death.  Dr. Kleinerman found lesions on
the slides which varied in size from 0.3 centimeters to 1.7 centimeters.  He concluded that
the lesions were considered to be “within the range of simple coal workers' pneumoconiosis”
and opined that coal workers' pneumoconiosis did not hasten the miner's death.  The court
noted that Dr. Naeye was requested to conduct a second examination of the slides after which
he “concluded that the tissue samples he had previously examined could not in fact have
been representative of the lungs as a whole” and that the miner did not suffer from
complicated pneumoconiosis.  The court stated that Dr. Naeye based his conclusion on the
fact that the miner's “exposure to coal dust had ended in 1973,” his pulmonary function study
results were normal at that time, and “simple coal workers' pneumoconiosis 'rarely progresses
to a more severe disorder if a coal worker quits exposure to mine dust.'” Dr. Renn also issued
a report wherein he concurred with the findings contained in Dr. Naeye's second report.  The
court disagreed with Dr. Naeye's conclusions to note that he ignored the “assumption of
progessivity that underlies much of the statutory scheme” in black lung.  The administrative
law judge accorded greater weight to the prosector's opinion over the opinions of reviewing
pathologists because the prosector was able to review all of the body systems.  While the
court determined that the evidence was weighed in error, it disagreed with Employer's
arguments that the administrative law judge's weighing of the evidence was “based on two
flawed premises”: (1) that the statutory definition of complicated pneumoconiosis must be
“congruent with a medical or pathological definition”; and (2) that the reports of Drs. Naeye
and Kleinerman, who concluded that the autopsy slides did not comport with the pathological
definition of complicated pneumoconiosis, undermined the administrative law judge's finding
of the disease.  The court found, upon review of the plain language of the statute, that it
“betrays no intent to incorporate a purely medical definition.”  As a result, the fact that Dr.
Kleinerman concluded that the 1.7 centimeter nodules which he observed did not constitute
complicated pneumoconiosis in the medical sense was insufficient to exclude its presence
in the legal sense.  In this vein, the court noted that Dr. Kleinerman failed to state whether
the lesions met the statutory definition of the disease, and not merely the pathological or
medical definition.  It stated that there was no reason to conclude that the 1.7 centimeter
nodules observed by Dr. Kleinerman on autopsy would not be seen as 1.0 centimeter
opacities on chest x-ray.  The administrative law judge accorded greater weight to the
autopsy prosector's opinion because “she had the 'opportunity to see the miner's entire
respiratory system, and was the only doctor who commented on the amount of lung tissue



27  Possibly the court felt that the administrative law judge provided reasons for according greater weight to
the prosector's opinion which were in contravention of the court's recent ruling in Bill Branch Coal Corp. v. Sparks, 213
F.3d 186 (4th Cir. 2000) (it is improper to accord greater weight to the prosector's opinion solely on the basis that s/he
reviewed the miner's entire respiratory system).
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damaged by pneumoconiosis.'” The administrative law judge found that the prosector's report
supported a finding of “massive lesions” in the miner's lungs having used the dictionary
definition of “massive” to mean “'extensive or severe.'” The court found no error in the
administrative law judge's use of a dictionary to define “massive” lesions.  However, it noted
that “any such definition must be applied so that the term 'massive lesions' will describe the
same condition that would be disclosed by application of the prong (A) standard based on
the size of the x-ray opacities.”  The court did conclude that the administrative law judge's
analysis of the autopsy evidence was incorrect, but it did not state any reasons for this
determination and it did not find that the autopsy evidence contradicted the administrative
law judge's previous finding of complicated pneumoconiosis by chest x-ray.27  Employer
argued that autopsy evidence constituted a superior diagnostic tool over chest x-rays in
determining whether complicated pneumoconiosis is present.  The court held, however, that
complicated pneumoconiosis is established through application of “congressionally defined
criteria” and the most objective measure of the condition is obtained through chest x-rays.
As previously noted, the court found that the autopsy evidence did not contradict the x-ray
findings and, therefore, the irrebuttable presumption at § 718.304 was properly invoked
based upon the chest x-ray  and autopsy evidence.  

In Double B Mining, Inc. v. Blankenship, 177 F.3d 240 (4th Cir. 1999), a case
involving the issue of complicated pneumoconiosis, the court stated that a diagnosis of
“massive lesions” on autopsy or biopsy is the same as requiring a finding of A, B, or C
opacities on chest x-ray.  In this vein, the court found that a physician's finding of “massive
fibrosis” on biopsy, which included a lesion or nodule which was 1.3 centimeters in
diameter, was insufficient to determine whether Claimant suffered from complicated
pneumoconiosis.  Rather, it concluded the following:

To determine whether Blankenship's condition meets the statutory
criteria, we must remand this case to the Board for remand to the ALJ
to find whether the 1.3-centimeter lesion would, if x-rayed prior to
removal of that portion of Blankenship's lung, have showed as a one-
centimeter opacity.

It may be necessary for an ALJ to make a separate equivalency
determination each time a miner presents evidence of massive lesions
diagnosed by biopsy.  On the other hand, it may be possible for the
Department of Labor to engage in a single fact-finding exercise to
determine how large a lesion must be in order to appear on an x-ray
as a greater-than-one-centimeter opacity and thereafter to promulgate
a rule imposing this finding on all future cases.  Either way, however,
an equivalency determination must be made.
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The court noted that the Board and medical community have determined that the lesion
found on biopsy or autopsy must measure at least two centimeters in diameter in order to
support a finding of complicated pneumoconiosis because nodules are larger on autopsy or
biopsy than they appear on a chest x-ray.  The court declined to follow this bright-line rule,
however, and reasoned that “[t]he statute does not mandate the use of the medical definition
of complicated pneumoconiosis.”

! Sixth Circuit.  In Gray v. SLC Coal Co., 176 F.3d 382 (6th Cir. 1999), the court held that a
miner who died of a self-inflicted gunshot wound may nevertheless be awarded black lung
benefits if it is determined that he suffered from complicated pneumoconiosis and, therefore,
invoked the irrebuttable presumption of total disability due to the disease.  The court then
reviewed the record to determine whether it supported a finding of complicated
pneumoconiosis.  It noted that a diagnosis of the disease may be made based upon chest x-ray
evidence revealing opacities which are greater than one centimeter in diameter or autopsy or
biopsy evidence which demonstrates “massive lesions.”  The court then determined that x-
ray evidence of opacities measuring at least one centimeter does not, alone, trigger the
irrebuttable presumption where conflicting autopsy evidence exists.  Moreover, the “one-
centimeter standard applicable to x-rays simply does not apply to autopsy evidence.”  The
court stated that x-rays are the “least accurate method” of diagnosing complicated
pneumoconiosis such that “all relevant evidence” must be weighed prior to invocation of the
presumption.  In this vein, the court concluded that the autopsy evidence did not support a
finding of complicated pneumoconiosis as Dr. Kleinerman testified “that the lesions on the
lung-tissue slides would not appear as opacities of greater than one centimeter on an x-ray”
and the nodules observed in the miner's lung on autopsy did not constitute “'massive lesions'”
as required by the regulation.  

2. Fifteen years of coal mine employment

Under § 718.305, if a miner was employed for fifteen years or more in one or more
underground coal mines, and if other evidence demonstrates the existence of a totally disabling
respiratory or pulmonary impairment, then there shall be a rebuttable presumption that such miner
is totally disabled due to pneumoconiosis.  20 C.F.R. § 718.305(a).  A spouse's affidavit or testimony
may not be used by itself to establish the applicability of the presumption.  20 C.F.R. § 718.305(a).
The presumption may be rebutted by establishing that the miner does not have pneumoconiosis or
that his or her respiratory or pulmonary impairment did not arise out of coal mine employment. The
presumption can never be rebutted, however, on the basis of  evidence demonstrating the existence
of a totally disabling obstructive respiratory or pulmonary disease of unknown origin.  20 C.F.R.
§ 718.305(d).  This presumption is not applicable to any claim filed on or after January 1, 1982.  20
C.F.R. § 718.305(e).  

In Barber v. Director, OWCP, 43 F.3d 899 (4th Cir. 1995), the court reiterated that, under
§ 718.305, “[o]n claims filed before January 1, 1982, where a miner has fifteen years of employment
and a totally disabling respiratory impairment, it is presumed that pneumoconiosis is a contributing
cause of his impairment.”  Rebuttal was not established in Barber where, as noted by the court, the
autopsy report and related opinions “do not identify the origin of (the miner's) diseases” in light of
the broad legal definition of pneumoconiosis.
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In Blakley v. Amax Coal Co., 54 F.3d 1313 (7th Cir. 1995), the Seventh Circuit held that,
under § 725.305(a), the claimant must demonstrate that “he worked for fifteen years in an
underground mine or in a surface mine with dust conditions substantially similar to those found in
underground mines.”  In this vein, the court further held that the claimant “'bears the burden of
establishing comparability' but 'must only establish that he was exposed to sufficient coal dust in his
surface mine employment.'”  The court stated that it will generally defer to the expertise of the judge
in determining the similarity of surface and underground mine conditions.

Once invoked, the presumption at § 725.305(a) may be rebutted if the employer
demonstrates, by a preponderance of the evidence, that either (1) the miner does not, or did not, have
pneumoconiosis, or (2) his respiratory or pulmonary impairment did not arise out of his coal mine
employment.  Citing to Shelton v. Director, OWCP, 899 F.2d 690 (7th Cir. 1990), the court stated
that, with regard to the second avenue of rebuttal, if the employer establishes that the miner would
have been disabled notwithstanding his exposure to coal dust, then his disability did not arise out of
coal mine employment.  Moreover, although the experts in Blakley did not conclusively “rule out”
coal workers' pneumoconiosis as a possible factor in the claimant's condition, rebuttal of the
presumption was nevertheless accomplished by the Employer as the record evidenced that the miner
would have been disabled notwithstanding any complications arising from his exposure to coal mine
dust.  

3. Presumption in survivors' claims

Under § 718.306, death due to pneumoconiosis or total disability at the time of death will be
presumed in certain cases.  This presumption is applicable to a claim for survivor's benefits and is
discussed in detail in Chapter 16.

D. Reasoned medical opinions

A determination of the existence of pneumoconiosis may also be made if a physician,
exercising sound medical judgment, notwithstanding a negative x-ray, finds that the miner suffers
from pneumoconiosis as defined in § 718.201.  20 C.F.R. § 718.202(a)(4).  Thus, even if the x-ray
evidence is negative, medical opinions may establish the existence of pneumoconiosis.  Taylor v.
Director, OWCP, 9 B.L.R. 1-22 (1986).  The medical opinions must be reasoned and supported by
objective medical evidence such as blood gas studies, electrocardiograms, pulmonary function
studies, physical performance tests, physical examination, and medical and work histories.  20 C.F.R.
§ 718.202(a)(4).  Quality standards for reports of physical examinations are found at 20 C.F.R.
§ 718.104.  For example, in Cornett v. Benham Coal, Inc., 227 F.3d 569 (6th Cir. 2000), the circuit
court held that, if a physician bases his or her finding of coal workers' pneumoconiosis only upon
the miner's history of coal dust exposure and a positive chest x-ray, then the opinion “should not
count as a reasoned medical judgment under § 718.202(a)(4).”  However, the court found that the
opinions of Drs. Veazy and Baker were not, as characterized by the administrative law judge, based
only upon the miner's exposure to coal dust.  Rather, in addition to consideration of coal mine
employment and chest x-rays, the physicians “considered their examinations of Cornett, his history
in the mines, his history as a smoker and pulmonary functions studies.”    
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Under § 718.202(a)(4), “the administrative law judge must consider and weigh all relevant
medical evidence to ascertain whether or not claimant has established the presence of
pneumoconiosis by a preponderance of the evidence . . ..”  Perry v. Director, OWCP, 9 B.L.R. 1-1,
1-2 (1986).  Where the medical opinions are in conflict, the administrative law judge must discuss
the conflicting evidence and provide a rationale for choosing one physician's opinion over another.
McGinnis v. Freeman United Coal Mining Co., 10 B.L.R. 1-4 (1987).  

It is also noteworthy that the Board has held that the employer is not required to establish a
“cohesive theory” with regard to whether the miner suffers from coal workers' pneumoconiosis.  In
Bentley v. Kentucky Elkhorn Coal, Inc., BRB No. 00-0140 BLA (Apr. 6, 2001) (unpub.), the ALJ
noted that Employer's three physicians “disagreed as to the possible contribution of factors such as
cigarette smoking, a predisposition to asthma, and hereditary factors, as well as the extent to which
the symptoms were related to emphysema, asthma, bronchitis, or asthmatic bronchitis.”  The ALJ
found that “'it would be absurd to suggest that the credibility of the three physicians retained by the
[e]mployer is not undermined at all by the fact that they disagree with each other on the material
issues.'” The Board disagreed to state that a finding regarding whether a physician's opinion is well-
reasoned and well-documented “requires analysis of the document within its four corners.”  As a
result, the Board remanded the case for further analysis of the evidence.

IV. Etiology of the pneumoconiosis 
[ VII(C) ]

Once it is determined that the miner suffers (or suffered) from pneumoconiosis, it must be
determined whether the miner's pneumoconiosis arose, at least in part, out of coal mine employment.
20 C.F.R. § 718.203(a).  

A. Ten years or more coal mine employment

If a miner who is suffering from pneumoconiosis was employed for ten years or more in one
or more coal mines, there is a rebuttable presumption that the pneumoconiosis arose out of such
employment.  20 C.F.R. § 718.203(b).  

The ten year presumption cannot be used as a bootstrap to prove the existence of
pneumoconiosis.  A miner with ten years of coal mine employment is not presumed to have
pneumoconiosis; rather, he or she must establish the existence of pneumoconiosis by a
preponderance of the evidence.  Once the existence of pneumoconiosis is established, however, the
causal connection between the pneumoconiosis and the coal mine employment is presumed if the
miner has ten years of coal mine employment.  Because pneumoconiosis can be defined as a lung
disease significantly related to or substantially aggravated by dust exposure in coal mine employment
(§ 718.201), the existence of pneumoconiosis and the cause of the pneumoconiosis are sometimes
merged in the definition.  The claimant, however, still bears the burden of establishing both that he
or she has pneumoconiosis and that the pneumoconiosis arose out of coal mine employment.  
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B. Less than ten years of coal mine employment 

If a miner suffers from pneumoconiosis and was employed less than ten years in the Nation's
coal mines, it shall be determined that such pneumoconiosis arose out of that employment only if
competent evidence establishes such a relationship.  20 C.F.R. § 718.203(c).  See also Stark v.
Director, OWCP, 9 B.L.R. 1-36 (1986); Hucker v. Consolidation Coal Co., 9 B.L.R. 1-137 (1986).
Specifically, the burden of proof is met under § 718.203(c) when “competent evidence establish[es]
that his pneumoconiosis is significantly related to or substantially aggravated by the dust exposure
of his coal mine employment.”  Shoup v. Director, OWCP, 11 B.L.R. 1-110, 1-112 (1987).  The
Sixth and Eleventh Circuits apply a more relaxed standard to state that the miner need only establish
that his pneumoconiosis arose “in part” from his coal mine employment.  See Stomps v. Director,
OWCP, 816 F.2d 1533, 10 B.L.R. 2-107 (11th Cir. 1987); Southard v. Director, OWCP, 732 F.2d
66, 6 B.L.R. 2-26 (6th Cir. 1984).

The record must contain medical evidence establishing the relationship between
pneumoconiosis and coal mine employment.  The Board has held that “the administrative law judge
could not reasonably infer a relationship based merely upon claimant's employment history.”
Baumgartner v. Director, OWCP, 9 B.L.R. 1-65, 1-66 (1986).  In another case the Board concluded
that “the Judge's sole reliance on lay testimony to find § 718.203(c) satisfied . . . is erroneous.”
Tucker v. Director, OWCP, 10 B.L.R. 1-35, 1-39 (1987).

It is noteworthy that medical opinions which are predicated upon an erroneous coal mine
employment history may be given little weight with regard to etiology of the miner's disease.  In
Barnes v. Director, OWCP, 19 B.L.R. 1-71 (1995)(en banc on reconsideration), the Board reiterated
that a judge may accord an opinion less weight based upon a discrepancy in the administrative law
judge's finding of coal mine employment and that relied upon by the physician.  In so holding, the
Board stated that “the administrative law judge should . . . consider whether the record contains any
documentary or testimonial evidence to suggest that any causal factors other than coal dust exposure
as a cause of claimant's pneumoconiosis.”

V. Establishing total disability
[ VII(D) ]

A. Prior to applicability of December 2000 regulations

A miner shall be considered totally disabled if he or she has complicated pneumoconiosis
(§ 718.304) or if pneumoconiosis prevents him or her from doing his usual coal mine employment
or comparable and gainful employment (§ 718.204(b)).  For a discussion of the factors to consider
in determining whether a miner is able to perform “comparable and gainful employment,” see
Chapter 10.  

Section 718.204(c) provides that, in the absence of contrary probative evidence, evidence
which meets the quality standards of the subsection shall establish a miner's total disability.  The
administrative law judge cannot merely weigh like/kind evidence.  Specifically, it is error to look
at all the pulmonary function studies and conclude that the miner is totally disabled, or to look at all
the blood gas studies to conclude that the miner is totally disabled.  The administrative law judge
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must consider all the evidence of record and determine whether the record contains “contrary
probative evidence.”  If so, the administrative law judge must assign this evidence appropriate
weight and determine “whether it outweighs the evidence supportive of a finding of total respiratory
disability.”  Troup v. Reading Anthracite Coal Co., 22 B.L.R. 1-11 (1999) (en banc); Fields v. Island
Creek Coal Co., 10 B.L.R. 1-19, 1-21 (1987); Shedlock v. Bethlehem Mines Corp., 9 B.L.R. 1-195,
1-198 (1986). 

B. After applicability of December 2000 regulations

Under the new regulations, the definition of total disability and its etiology has been
modified.  Section 718.204 provides, in relevant part, the following:

(a) General.  Benefits are provided under the Act for or on behalf of miners who are
totally disabled due to pneumoconiosis, or who where totally disabled due to
pneumoconiosis at the time of death.  For purposes of this section, any nonpulmonary
or nonrespiratory condition or disease, which causes independent disability unrelated
to the miner's pulmonary or respiratory disability, shall not be considered in
determining whether a miner is totally disabled due to pneumoconiosis.  If, however,
a nonpulmonary or nonrespiratory condition or disease causes a chronic respiratory
or pulmonary impairment, that condition or disease shall be considered in
determining whether the miner is or was totally disabled due to pneumoconiosis.

20 C.F.R. § 718.204(a) (Dec. 20, 2000).

In its comments to this regulatory amendment, the Department rejected the concept of
compensation based upon a “whole person disability” and stated the following:

[O]nly respiratory and pulmonary impairments are relevant in determining whether
the miner is totally disabled for purposes of the Black Lung Benefits Act, and
identifying the causes of that disability.

. . .

The Department has consistently taken the position that proof of a totally disabling
respiratory or pulmonary impairment is an essential element of a miner's claim for
black lung benefits.  (citations omitted).  Adoption of a 'whole person' definition of
total disability would greatly expand the black lung benefits program and transform
it into a general disability program for coal miners.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,947 (Dec. 20, 2000).   The Department specifically noted that the amended regulatory provisions
constituted a departure from the Seventh Circuit's holding in Peabody Coal Co. v. Vigna, 22 F.3d
1388 (7th Cir. 1994) wherein the court held that Claimant's entitlement to benefits was precluded
because he suffered from a disabling stroke, which was unrelated to coal mine employment and
which occurred before there was evidence of disability due to pneumoconiosis in the record.



28  At the time the Seventh Circuit's decision was issued, application of the amended regulations was stayed
by the U.S. District Court in Nat'l. Mining Ass'n., et al. v. Chao, Civil Action No. 00-3086 (D. D.C. 2001).  
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It is noted that the Seventh Circuit issued a decision on June 29, 2001 in Peabody Coal Co.
v. McCandless, 255 F.3d 465 (7th Cir. 2001)28, and did not apply the amended regulations in its
disability analysis under § 718.204.  In this vein, the court stated that, assuming the miner suffered
from pneumoconiosis, the court would find it difficult to conclude that the miner was totally disabled
by the disease:

Given his many other ailments it is hard to see how it could have been, for the other
problems appear to be sufficient to cause disability (implying that pneumoconiosis
was not a necessary condition of disability).  (citations omitted).

Moreover, the court found that it was “irrational” to accord greater weight on this issue to the
opinion of a treating physician, who may not be a specialist.  The court stated:

Treating physicians often succumb to the temptation to accommodate their patients
(and their survivors) at the expense of third parties such as insurers, which implies
attaching a discount rather than a preference to their views.

C. Methods of demonstrating total disability

Benefits are provided under the Act for or on behalf of miners who are totally disabled due
to pneumoconiosis.  20 C.F.R. § 718.204(a).  The regulations at § 718.204(b) provide the following
five methods to establish total disability:  (1) pulmonary function (ventilatory) studies; (2) blood gas
studies; (3) evidence of cor pulmonale; (4) reasoned medical opinions; and (5) lay testimony.  20
C.F.R. § 718.204(b).  However, it is noted that in a living miner's claim, lay testimony “is not
sufficient, in and of itself, to establish total disability.”  Tedesco v. Director, OWCP, 18 B.L.R. 1-103
(1994).  For the use of lay testimony in a survivor's claim, see Chapter 17.

1. Pulmonary function (ventilatory) studies
 

The quality standards for pulmonary function studies are found at 20 C.F.R. § 718.103.  The
standards require that the studies be accompanied by three tracings of each test performed, FEV1,
FVC, and MVV.  The standards also require that a statement signed by the physician or technician
indicate the following:  (1) date and time of test; (2) name, claim number, age, height, and weight
of the claimant; (3) name of the technician; (4) signature of the physician supervising the test; (5)
the claimant's ability to understand the instructions, ability to follow directions, and degree of
cooperation in performing the tests; (6) paper speed; (7) name of the instrument used; (8) whether
a bronchodilator was used; and (9) that the test is in compliance with the quality standards.  20
C.F.R. § 718.103(b).

It is noteworthy that the Board and some circuit courts have emphasized that pulmonary
function and blood gas testing measure different types of impairment.  In Tussey v. Island Creek
Coal Co., 982 F.2d 1036, 1040-41 (6th Cir. 1993), the court noted that the Board has held that the
results of blood gas and pulmonary function testing “may consistently have no correlation since coal
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workers' pneumoconiosis may manifest itself in different types of pulmonary impairment.'” The court
cited to Gurule v. Director, OWCP, 2 B.L.R. 1-772, 1-777 (1979), aff'd., 653 F.2d 1368 (10th Cir.
1981).  See also Sheranko v. Jones and Laughlin Steel Corp., 6 B.L.R. 1-797, 1-798 (1984) (blood
gas studies and ventilatory studies measure different types of impairment).

2. Blood gas studies

The quality standards for blood gas studies are found at 20 C.F.R. § 718.105.  The standards
require that no blood gas study shall be performed if medically contraindicated.  20 C.F.R.
§ 718.105(a).  A blood gas study shall initially be administered at rest and in a sitting position.  If
the results of the blood gas test at rest do not satisfy the requirements of Appendix C, an exercise
blood gas test shall be offered unless medically contraindicated.  20 C.F.R. § 718.105(b).  The report
of the blood gas study shall specify:  (1) date and time of test; (2) altitude and barometric pressure;
(3) name and claim number of the claimant; (4) name and signature of the physician; (6) recorded
values for PCO2, PO2, and pH collected at rest and if performed, during exercise; (7) duration and
type of exercise; (8) pulse rate; (9) time between drawing of sample and analysis of sample; and (10)
whether the equipment was calibrated before and after each test.  20 C.F.R. § 718.105(c).

It is noteworthy that the Board and some circuit courts have emphasized that pulmonary
function and blood gas testing measure different types of impairment.  In Tussey v. Island Creek
Coal Co., 982 F.2d 1036, 1040-41 (6th Cir. 1993), the court noted that the Board has held that the
results of blood gas and pulmonary function testing “may consistently have no correlation since coal
workers' pneumoconiosis may manifest itself in different types of pulmonary impairment.'” The court
cited to Gurule v. Director, OWCP, 2 B.L.R. 1-772, 1-777 (1979), aff'd., 653 F.2d 1368 (10th Cir.
1981).  See also Sheranko v. Jones and Laughlin Steel Corp., 6 B.L.R. 1-797, 1-798 (1984) (blood
gas studies and ventilatory studies measure different types of impairment).

3. Cor pulmonale

As the pulmonary disease progresses to produce greater pulmonary functional derangement,
it produces dysfunction of the pulmonary blood vessels.  The resistance to blood flow in the
pulmonary vessels rises, causing an elevation in the pressure in the pulmonary artery, putting severe
stress on the right ventricle of the heart which eventually fails.  Heart disease which is secondary to
chronic lung disease is known as cor pulmonale, and this form of failure of the circulation is known
as congestive heart failure.  A miner's total disability may be established where the miner has
pneumoconiosis and has been shown by the medical evidence to be suffering from cor pulmonale
with right-sided congestive heart failure.  20 C.F.R. § 718.204(c)(3).

4. Reasoned medical opinions

Where total disability cannot be established under paragraphs (c)(1), (2), or (3), or where
pulmonary function tests and/or blood gas studies are medically contraindicated, total disability may
nevertheless be found if a physician exercising reasoned medical judgment, based on medically
acceptable clinical and laboratory diagnostic techniques, concludes that a miner's respiratory or
pulmonary condition prevents the miner from engaging in his usual or comparable coal mine
employment.  20 C.F.R. § 718.204(c)(4).  Under § 718.204(c)(4), “all the evidence relevant to the
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question of total disability due to pneumoconiosis is to be weighed, with the claimant bearing the
burden of establishing by a preponderance of the evidence the existence of this element.”  Mazgaj
v. Valley Camp Coal Co., 9 B.L.R. 1-201, 1-204 (1986).  

a. Burden of proof

In assessing total disability under § 718.204(c)(4), the administrative law judge, as the fact-
finder, is required to compare the exertional requirements of the claimant's usual coal mine
employment with a physician's assessment of the claimant's respiratory impairment.  Cornett v.
Benham Coal, Inc., 227 F.3d 569, Case No. 99-3469 (6th Cir. Sept. 7, 2000) (a finding of total
disability may be made by a physician who compares the exertional requirements of the miner's usual
coal mine employment against his physical limitations); Schetroma v. Director, OWCP, 18 B.L.R.
1-19 (1993) (a qualified opinion regarding the miner's disability may be given less weight).  See also
Scott v. Mason Coal Co., 14 B.L.R. 1-37 (1990)(en banc on recon.).  Once it is demonstrated that
the miner is unable to perform his or her usual coal mine work, a prima facie finding of total
disability is made and the party opposing entitlement bears the burden of going forth with evidence
to demonstrate that the miner is able to perform “comparable and gainful work” pursuant to
§ 718.204(c)(2).  Taylor v. Evans & Gambrel Co., 12 B.L.R. 1-83 (1988).  

b. Nonrespiratory, nonpulmonary impairments

In Jewell Smokeless Coal Corp. v. Street, 42 F.3d 241 (4th Cir. 1994), the Fourth Circuit
concluded that “nonrespiratory and nonpulmonary impairments have no bearing on establishing total
disability due to pneumoconiosis.”  Rather, the miner must demonstrate that he “has a totally
disabling respiratory and pulmonary condition . . . and show that his pneumoconiosis is a
contributing cause to this total disability.”
  

Similarly, the Board has held that nonrespiratory and nonpulmonary impairments are
irrelevant to establishing total disability under § 718.204(c).  Beatty v. Danri Corp., 16 B.L.R. 1-11
(1991), aff'd. 49 F.3d 993 (3d Cir. 1995).  It is noted that, in Carson v. Westmoreland Coal Co., 20
B.L.R. 1-64 (1996), mod'g. on recon., 19 B.L.R. 1-16 (1994), the Board concluded that the following
holding was an error and struck the language from its prior decision:

The disabling loss of lung function due to extrinsic factors, e.g., loss of muscle
function due to stroke, does not constitute respiratory or pulmonary disability
pursuant to 20 C.F.R. § 718.204(c).

See also 20 C.F.R. § 718.204(a) (Dec. 20, 2000) (non-respiratory and non-pulmonary impairments,
which cause an independent disability unrelated to the miner's pulmonary or respiratory condition,
“shall not be considered in determining whether the miner is totally disabled due to
pneumoconiosis”). 

For a discussion of non-respiratory and non-pulmonary impairments under the amended
regulations, see the discussion at pages 17-18 of this Chapter, supra.
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5. Lay testimony

In a living miner's claim, lay testimony cannot support the finding of a totally disabling
respiratory impairment in the absence of corroborating medical evidence.  For example, in Madden
v. Gopher Mining Co., 21 B.L.R. 1-122 (1999), the administrative law judge properly found no
“material change in conditions” in a miner's claim filed after 1982 under § 725.309.  In so holding,
the Board rejected Claimant's argument that the administrative law judge's failure to consider and
weigh Claimant's testimony regarding the miner's extreme difficulty in “'performing even the
simplest of tasks'”was error.  Rather, the Board held that “lay testimony offered by claimant at the
hearing . . . is generally insufficient to establish total disability unless it is corroborated by at least
a quantum of medical evidence.”   Moreover, in Milburn Colliery Co. v. Director, OWCP [Hicks],
138 F.3d 524 (4th Cir. 1998), the court held that “[w]hile relevant to the issue of whether there is a
totally disabling respiratory impairment, a miner's own statements about his history of coal mine
employment or symptoms of pneumoconiosis are not conclusive in resolving conflicting medical
opinion evidence.”  The court then stated that “the length of a miner's coal mine employment does
not compel the conclusion that the miner's disability was solely respiratory” and the “mere presence
of pneumoconiosis (by x-ray) is not synonymous with a totally disabling respiratory condition.”

In a case involving a deceased miner in which a claim was filed prior to January 1, 1982, and
where there is no medical or other relevant evidence, affidavits from persons knowledgeable of the
miner's physical condition shall be sufficient to establish total disability.  20 C.F.R. § 718.204(c)(5);
Fields v. Island Creek Coal Co., 10 B.L.R. 1-19, 1-22 (1987).  The medical or other relevant
evidence refers to evidence “relevant to the existence of, or disability due to, a respiratory or
pulmonary impairment.”  Gessner v. Director, OWCP, 11 B.L.R. 1-1, 1-3 (1987).  The use of lay
testimony alone is available only on claims filed prior to January 1, 1982, and only in the case of a
deceased miner.  In the case of a living miner's claim, a finding of total disability shall not be made
solely on the miner's statements or testimony.  20 C.F.R. § 718.204(d)(2).  For further discussion of
the use of lay testimony in survivors' claims, see Chapter 16.  See also 20 C.F.R. § 718.204(d) (Dec.
20, 2000). 

VI. Etiology of total disability
[ VII(E) ]

Unless one of the presumptions at §§ 718.304, 718.305, or 717.306 is applicable, a miner
with less than 15 years of coal mine employment, must establish that his or her total disability is due,
at least in part, to pneumoconiosis.  The Board has held that “[i]t is [the] claimant's burden pursuant
to § 718.204 to establish total disability due to pneumoconiosis . . . by a preponderance of the
evidence.”  Baumgartner v. Director, OWCP, 9 B.L.R. 1-65, 1-66 (1986); Gee v. Moore & Sons, 9
B.L.R. 1-4, 1-6 (1986)(en banc).

A. “Contributing cause” standard

1. Prior to applicability of December 2000 regulations

The following list of cases are those which set forth variations of the “contributing cause”
standard delineated by the Board and circuit courts:
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! Benefits Review Board.  The Board requires that pneumoconiosis be a “contributing cause”

to the miner's disability.  Scott v. Mason Coal Co., 14 B.L.R. 1-37 (1990) (en banc),
overruling Wilburn v. Director, OWCP, 11 B.L.R. 1-135 (1988).  

It is noteworthy that, in Billings v. Harlan #4 Coal Co., BRB No. 94-3721 BLA (June
19, 1997)(en banc)(unpublished), the Board stated the following:

Contrary to employer's argument, the issues of total disability and
causation are independent; therefore, the administrative law judge
was not required to reject Dr. Baker's August 23, 1991 opinion on
causation simply because the doctor did not consider claimant's
respiratory impairment at that time to be totally disabling.

! Third Circuit.  The Third Circuit requires that pneumoconiosis be a “substantial contributor”
to the miner's total disability.  Bonessa v. U.S. Steel Corp., 884 F.2d 726, 734 (3d Cir. 1989).

! Fourth Circuit.  Pneumoconiosis must be a “contributing cause” to the miner's disability.
Hobbs v. Clinchfield Coal Co., 917 F.2d 790, 792 (4th Cir. 1990); Robinson v. Pickands
Mather & Co., 914 F.2d 35, 38 (4th Cir. 1990).  In Jewell Smokeless Coal Corp. v. Street,
42 F.3d 241 (4th Cir. 1994), the Fourth Circuit concluded that “nonrespiratory and
nonpulmonary impairments have no bearing on establishing total disability due to
pneumoconiosis.”  Rather, the miner must demonstrate that he “has a totally disabling
respiratory or pulmonary condition . . . and show that his pneumoconiosis is a contributing
cause to this total disability.”  

In Milburn Colliery Co. v. Director, OWCP [Hicks], 138 F.3d 524 (4th Cir. 1998),
the court concluded that the administrative law judge erred in stating that, even if Claimant's
cardiac condition was the primary cause of his total disability, it was not the exclusive cause.
Citing to Jewell Smokeless Coal Corp. v. Street, 42 F.3d 241, 243 (4th Cir. 1994), the court
“rejected the argument that '[a] miner need only establish that he has a total disability, which
may be due to pneumoconiosis in combination with nonrespiratory and nonpulmonary
impairments.'” Thus, the court held that, even if it is determined that Claimant suffers from
a totally disabling respiratory condition, he “will not be eligible for benefits if he would have
been totally disabled to the same degree because of his other health problems.”  

! Sixth Circuit.  The Sixth Circuit requires that total disability be “due at least in part” to
pneumoconiosis.  Adams v. Director, OWCP, 886 F.2d 818, 825 (6th Cir. 1989); Zimmerman
v. Director, OWCP, 871 F.2d 564, 566 (6th Cir. 1989); Roberts v. Benefits Review Board,
822 F.2d 636, 639 (6th Cir. 1987).   However, in Peabody Coal Co. v. Smith, 127 F.3d 504,
507 (6th Cir. 1997), the Sixth Circuit held that, although pneumoconiosis need only be a
“contributing cause” to the miner's total disability, a claimant must demonstrate that the
disease was more than a de minimus or “infinitesimal” factor in the miner's total disability.

! Seventh Circuit.  Pneumoconiosis must be a “simple contributing cause” of the miner's total
disability (pneumoconiosis must be a necessary, but need not be a sufficient, cause of miner's
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total disability).  Hawkins v. Director, OWCP, 907 F.2d 697, 707 (7th Cir. 1990); Shelton
v. Director, OWCP, 899 F.2d 690, 693 (7th Cir. 1990).  

! Tenth Circuit.  The Tenth Circuit requires that the pneumoconiosis be “at least a
contributing cause.”  Mangus v. Director, OWCP, 882 F.2d 1527, 1531 (10th Cir. 1989)
(emphasis added).  

! Eleventh Circuit.  The Eleventh Circuit requires that pneumoconiosis be a “substantial
contributor” to the miner's total disability.  Lollar v. Alabama By-Products, Corp., 893 F.2d
1258, 1265 (11th Cir. 1990).   

2. After applicability of December 2000 regulations

The amended regulations at § 718.204(c) contain a standard for determining whether total
disability is caused by the miner's pneumoconiosis and provides the following:

(c)(1) Total disability due to pneumoconiosis defined.  A miner shall be considered
totally disabled due to pneumoconiosis if pneumoconiosis, as defined in Sec.
718.201, is a substantially contributing cause of the miner's totally disabling
respiratory or pulmonary impairment.  Pneumoconiosis is a 'substantially contributing
cause” of the miner's disability if it: (i) Has a material adverse effect on the miner's
respiratory or pulmonary condition; or (ii) Materially worsens a totally disabling
respiratory or pulmonary impairment which is caused by a disease or exposure
unrelated to coal mine employment.
(2) Except as provided in Sec. 718.305 and paragraph (b)(2)(iii) of this section, proof
that the miner suffers or suffered from a totally disabling respiratory or pulmonary
impairment as defined in paragraphs (b)(2)(i), (b)(2)(ii), (b)(2)(iv) and (d) of this
section shall not, by itself, be sufficient to establish that the miner's impairment is or
was due to pneumoconiosis.  Except as provided in paragraph (d), the cause or causes
of a miner's total disability shall be established by means of a physician's documented
and reasoned medical report.

20 C.F.R. § 718.204(c) (Dec. 20, 2000) (emphasis added).  

In its comments, the Department noted that addition of the word “material” or “materially”
to the foregoing provisions reflects the view that “evidence that pneumoconiosis makes only a
negligible, inconsequential, or insignificant contribution to the miner's total disability is insufficient
to establish that pneumoconiosis is a substantially contributing cause to that disability.”  Regulations
Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,946 (Dec. 20,
2000).

B. Blood gas and ventilatory studies irrelevant

With respect to the use of blood gas studies and pulmonary function (ventilatory) studies,
“the Board consistently has held that pulmonary function studies and blood gas studies are not
diagnostic of the etiology of the respiratory impairment, but are diagnostic only of the severity of the
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impairment.”  Tucker v. Director, OWCP, 10 B.L.R. 1-35, 1-41 (1987).  As a result, the Board
concluded that “a claimant who establishes the existence of total disability pursuant to subsections
(c)(1) or (c)(2) of 20 C.F.R. § 718.204 with pulmonary function studies or blood gas studies . . ., has
not also established that the total disability is due to pneumoconiosis.”  Id. at 1-41 and 1-42.  The
claimant must also establish, by a preponderance of the evidence, that the impairment evidenced by
pulmonary function studies and blood gas studies was caused by pneumoconiosis.

C. Weighing medical opinion evidence

In reviewing the medical opinion evidence regarding etiology, it is noteworthy that those
opinions wherein the physicians did not diagnose the miner as suffering from pneumoconiosis may
be accorded little probative value.  In Hobbs v. Clinchfield Coal Co., 45 F.3d 819 (4th Cir. 1995),
the court held that the administrative law judge's finding that the miner's total disability was not due
to pneumoconiosis was supported by substantial evidence as “[t]he medical opinions upon which
he relied most strongly were not tainted by underlying conclusions of no pneumoconiosis pursuant
to the broad legal definition contained in 20 C.F.R. § 718.201.”  On the other hand, in Toler v.
Eastern Assoc. Coal Co., 43 F.3d 109 (4th Cir. 1995), the court held that, where the administrative
law judge determines that a miner suffers from pneumoconiosis or is totally disabled or both, then
a medical opinion wherein the miner is determined not to suffer from pneumoconiosis or is not
totally disabled “can carry little weight” in assessing the etiology of the miner's total disability
“unless the ALJ can and does identify specific and persuasive reasons for concluding that the doctor's
judgment on the question of disability causation does not rest upon her disagreement with the ALJ's
finding as to either or both of the predicates (pneumoconiosis and total disability) in the causal
chain.”

VII. Applicability of Parts 410 and 727 and § 410.490

As Part 718 contains the permanent black lung regulations for the Department of Labor, a
case which is properly adjudicated and denied under Part 718 need not be considered under any other
regulatory scheme.
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Chapter 12
Introduction to Survivors' Claims

I. Generally
[ X(A) ]

The Act provides benefits to eligible survivors of deceased miners.  Eligible survivors may
include the miner's widowed spouse, divorced widowed spouse, children, parents, and siblings. 20
C.F.R. § 725.201.  To be considered eligible for benefits, each survivor must meet the conditions of
entitlement, including relationship and dependency.  20 C.F.R. §§ 725.212-725.233. 

Survivors' benefits arise from a miner's death and must be distinguished from augmented
benefits for a spouse or child arising from a miner's lifetime claim or a survivor's lifetime claim.  See
20 C.F.R. §§ 725.204-725.211.  In addition, a survivor's claim is distinct from a living miner's claim
and must considered independently.  Often, a survivor's claim is consolidated with the living miner's
claim for the sake of judicial economy.  However, a specific finding regarding entitlement must be
made for the survivor in claims filed after January 1, 1982, where the miner is not entitled to benefits
as a result of a claim filed prior to January 1, 1982.  Neely v. Director, OWCP, 11 B.L.R. 1-85
(1988).

Note that, despite a finding of relationship and dependency, there are rare instances where
a survivor will not be entitled to benefits.  Section 725.228 of the regulations provides the following:

An individual who has been convicted of the felonious and intentional homicide of
a miner (or) other beneficiary shall not be entitled to receive any benefits payable
because of the death of such miner or other beneficiary and such person shall be
considered nonexistent in determining the entitlement to benefits of other individuals.

20 C.F.R. § 725.228.

II. Qualifying for benefits

A. Surviving spouse and surviving divorced spouse

To qualify for benefits, a surviving spouse or surviving divorced spouse must demonstrate
a relationship to, and dependency upon, the miner.  

1. Spouse -- relationship to the miner

An individual will be considered the surviving spouse of a miner if one of the following is
established:  (1) the courts of the state in which the miner was domiciled (§ 725.231) at the time of
his or her death would find that the individual and the miner were validly married or that the
individual was the miner's surviving spouse; (2) under state law such individual would have the right
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of a spouse to share in the miner's intestate personal property; or (3) such individual went through
a marriage ceremony with the miner resulting in a purported marriage which, but for a legal
impediment (§ 725.230), would have been a valid marriage.  See also 20 C.F.R. § 725.214.  For a
discussion of common law marriage, see Margaret Bopp v. Canterbury Coal Co., 1992-BLA-511
(ALJ July 14, 1993), a decision by Administrative Law Judge Edith Barnett wherein she concluded
that the evidence of record supported a finding that the “Claimant (widow) and the miner entered
into a common law marriage valid under the laws of Pennsylvania” and recognized by the Social
Security Administration such that the widow was entitled to file a claim for benefits under the Act
upon the miner's death.

An individual will be considered to be the surviving divorced spouse of a deceased miner if
such individual's marriage to the miner was terminated by a final divorce on or after the tenth
anniversary of the marriage.  If such individual was married to, and divorced from, the miner more
than once, such individual must have been married to such miner in each calendar year of the period
beginning ten years immediately before the date on which any divorce became final and ending with
the year in which the divorce became final.  20 C.F.R. § 725.216.

2. Spouse -- dependency upon the miner

A surviving spouse or surviving divorced spouse must also establish that he or she was
dependent on the miner.  Section 725.215 provides that a surviving spouse was dependent on the
miner if, at the time of the miner's death:

(a) the individual was living with the miner (§ 725.232); or

(b) the individual was dependent upon the miner for support or the miner has been
ordered by a court to contribute to such individual's support (§ 725.230); or

(c) the individual was living apart from the miner because of the miner's desertion or
other  reasonable cause; or

(d) the individual is the natural parent of the miner's son or daughter; or

(e) the individual had legally adopted the miner's son or daughter while the individual
was married to the miner and while such son or daughter was under the age of 18; or

(f) the individual was married to the miner at the time both of them legally adopted
a child under the age of 18; or

(g) the individual was married to the miner for a period of not less than 9 months
immediately before the day on which the miner died.

An individual who is the miner's surviving divorced spouse shall be determined to have been
dependent on the miner if, for the month before the month in which the miner died:
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(a) the individual was receiving at least one-half of his or her support from the miner
(§ 725.233(g)); or

(b) the individual was receiving substantial contributions from the miner pursuant to
a written agreement (§ 725.233(e) and (f)); or

(c) a court order required the miner to furnish substantial contributions to the
individual's support (§ 725.233(c) and (e)).

20 C.F.R. § 725.217.  See also Gala v. Director, OWCP, 3 B.L.R. 1-809 (1981); Dercole v. Director,
OWCP, 3 B.L.R. 1-76 (1981).

Under § 725.233(g), the term “support” is based on expenses, not income.  Putman v.
Director, OWCP, 12 B.L.R. 1-127 (1988).  Sections 725.217 and 725.233 require actual, regular
contributions from the miner.   Walker v. Director, OWCP, 9 B.L.R. 1-233 (1987); Ensinger v.
Director, OWCP, 833 F.2d 678 (7th Cir. 1987).  See also Director, OWCP v. Hill, 831 F.2d 635 (6th
Cir. 1987) (surviving wife who received social security benefits based on earnings of former spouse
was not a “dependent” for purposes of receiving black lung benefits; those payments were not
contributions); Director, OWCP v. Ball, 826 F.2d 603 (7th Cir. 1987); Taylor v. Director, OWCP,
967 F.2d 961 (4th Cir. 1992) (order of divorce, through which the court retained the right to impose
support obligations, did not presently require the miner to make any contribution to his wife's
support, so as to entitle her to benefits as a dependent divorced spouse).  Moreover, the fact that a
spouse or divorced spouse “was, or was not, a dependent for purposes of augmenting the miner's
benefits for a certain period . . . is not determinative of the issue of whether the individual is a
dependent survivor of such miner.”  20 C.F.R. § 725.227.

3. Spouse and divorced spouse -- share of benefits

Prior to issuance of the December 2000 amendments to the regulations, the courts held that
a surviving spouse and surviving divorced spouse were each entitled to a full share of benefits.  In
Peabody Coal Co. v. Director, OWCP [Ricker], 182 F.3d 637 (8th Cir. 1999), the court addressed
the amount of benefits to which each of two surviving wives are entitled.  One surviving spouse had
been married to the miner until the time of his death and had not remarried.  The surviving divorced
spouse had been married to the miner for at least ten years and “received substantial monetary
support from him.”  The court noted that the district director had awarded both survivors 100 percent
of the basic benefit award pursuant to a change in the Department of Labor's policy.  The court
upheld these payment amounts by reasoning that the plain language of the Act provides that “both
a surviving wife and a qualifying surviving divorced wife are entitled to full benefits . . ..”  See 30
U.S.C. §§ 902(e) and 922(a)(3) and (5). 

In Mays v. Piney Mountain Coal Co., 21 B.L.R. 1-59 (1997), the Board held that, where “the
miner is survived by two 'widows,' it is reasonable to conclude that each surviving 'widow' is entitled
to compensation under the Act as a primary beneficiary, thereby receiving 100% (each) of the basic
benefit.”   The Fourth Circuit upheld the Board's decision in Piney Mountain Coal Co. v. Mays, 176
F.3d 753 (4th Cir. 1999), on grounds that “a surviving widow is a beneficiary in her own right” such
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that it would be unjust to conclude that the widow was a primary beneficiary and the divorced
survivor as merely a dependent augmentee. 

The amended regulations have codified these decisions and provide the following at
§ 725.212:

(b) If more than one spouse meets the conditions of entitlement prescribed in
paragraph (a), then each spouse will be considered a beneficiary for purposes of
section 412(a)(2) of the Act without regard to the existence of any other entitled
spouse or spouses.

20 C.F.R. § 725.212(b) (Dec. 20, 2000); 20 C.F.R. § 725.537 (Dec. 20, 2000).

B. Child

A child is not entitled to benefits as a survivor for any month for which a miner or the
surviving spouse or surviving divorced spouse establishes entitlement to benefits.  20 C.F.R.
§ 725.218(b).  Rather, an award of benefits to the surviving spouse or surviving divorced spouse may
be augmented for a dependent child.  20 C.F.R. §§ 725.208 and 725.209.  If there is no surviving
spouse or surviving divorced spouse entitled to benefits, then the child may receive survivor's
benefits if he or she meets the criteria for entitlement, including relationship and dependency.

1. Child -- relationship to the miner

Section 725.220 provides that an individual will be considered to be a child of a beneficiary
(a miner or a surviving spouse entitled to benefits at the time of his or her death) if:

(a) the courts of the state in which such beneficiary is domiciled would find, under
the law that would apply in determining the devolution of the beneficiary's intestate
personal property, that the individual is the beneficiary's child; or

(b) such individual is the legally adopted child of such beneficiary; or

(c) such individual is the stepchild of such beneficiary by reason of a valid marriage
of such individual's parent or adopted parent to such beneficiary; or

(d) such individual would, under state law, have the same right as a child to share in
the beneficiary's intestate personal property; or

(e) such individual is the natural son or daughter of a beneficiary but fails to meet the
qualifications in (a) through (d) above and the beneficiary and the mother or father
of such individual went through a marriage ceremony resulting in a purported
marriage which but for a legal impediment would have been a valid marriage; or

(f) such individual is the natural son or daughter of a beneficiary but fails to meet the
qualifications in (a) through (e) above and;
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(1) such beneficiary prior to his or her entitlement to benefits has
acknowledged in writing that the individual is his or her son or
daughter, or has been decreed by a court to be the father or mother of
the individual, or has been ordered by a court to contribute to the
support of the individual because the individual is a son or daughter;
or

(2) such beneficiary is shown by satisfactory evidence to be the father
or mother of the individual and was living with or contributing to the
support of the individual at the time such beneficiary became entitled
to benefits. 

20 C.F.R. § 725.220.  

2. Child -- dependency upon the miner

Once it is determined that an individual is the child of the miner, a finding must be made
regarding the child's dependency.  Section 725.221 provides that, for purposes of determining the
dependency of a child, the provisions of § 725.209, which provide the conditions to be met to
establish dependency for augmentation, shall apply.  However, the mere fact that a child “was, or
was not, a dependent for purposes of augmenting the miner's benefits . . . is not determinative of the
issue of whether the individual is a dependent survivor of such miner.”  20 C.F.R. § 725.227.  See
also Sullenberger v. Director, OWCP, 22 B.L.R. 1-54 (2000) (the district director may not suspend
the payment of benefits to a disabled child where a hearing has been requested; rather, the
administrative law judge must make a determination regarding whether to suspend benefits after the
child's right to a hearing has been satisfied).

a. Disabled child

For the purposes of determining eligibility for survivors benefits for a disabled child, as
defined at § 223(d) of the Social Security Act, such disability must have begun before the child
attained the age of 1829, or in the case of a student, before the child ceases to be a student.  Lupasky
v. Director, OWCP, 7 B.L.R. 1-532 (1984).  However, in the case of an augmentee to a survivor's
claim as defined at § 725.209, there is no age requirement for the disabled child.  Wallen v. Director,
OWCP, 13 B.L.R. 1-64 (1989).  A “disability” is defined as “the inability to engage in substantial
gainful activity by reason of any medically demonstrable physical or mental impairment;” therefore,
medical evidence must be produced to establish disability, and the claimant's statements, standing
alone, are insufficient to meet the burden of proof.  Tackett v. Director, OWCP, 10 B.L.R. 1-117
(1987).

The Board reviewed the distinction between the claim of a disabled child as a “survivor” and
as an “augmentee.”  In Hite v. Eastern Associated Coal Co., 21 B.L.R. 1-46 (1997), the Board noted
that “there are differing standards for the adult disabled child as an augmentee [Section 725.209] and
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the adult disabled child who seeks benefits in his/her own right [Section 725.221].”  The provisions
at § 725.221 provide the following:

For the purposes of determining whether a child was dependent upon a deceased
miner, the provisions of § 725.209 shall be applicable, except that for purposes of
determining the eligibility of a child who is under a disability as defined in section
223(d) of the Social Security Act, such disability must have begun before the child
attained age 18, or in the case of a student, before the child ceased to be a student.

In this vein, the Board held that, “[a]fter considering the legislative history of the pertinent
provisions of the Social Security Act . . . the child as a dependent and augmentee under 20 C.F.R.
§ 725.209 remains unfettered by the age cut-off requirement mandated in 20 C.F.R. § 725.221 for
the disabled adult child who seeks benefits in his/her own right.”

In Adler v. Peabody Coal Co., 22 B.L.R. 1-43 (2000), a disabled child requested benefits as
an augmentee of her mother who was receiving survivor's benefits; the child also filed a claim in her
own right as the disabled adult child survivor of the miner pursuant to 20 C.F.R. § 725.227.  The
Board held that a prior administrative law judge's finding of no dependency was dicta because he
ultimately denied benefits on the merits and, as a result, collateral estoppel was inapplicable.  In
determining whether Claimant was disabled, the Board noted that her eligibility for, and receipt of,
Social Security disability benefits was of record and that the Social Security definition of “disability”
at 20 C.F.R. Part 404, Subpart P, Appendix 1 is incorporated by the black lung regulations at 20
C.F.R. §§ 725.209(a)(2)(ii) and 725.221 to determine eligibility for benefits under the Act.  Upon
review of the record, the Board determined that the administrative law judge properly credited
Claimant's treating physician, who “observed claimant during examinations performed over a more
than twenty-five year period” and found Claimant to be disabled, over Employer's examining
physician.  Citing to Kidda v. Director, OWCP, 7 B.L.R. 1-202 (1984), aff'd., 769 F.2d 165 (3d Cir.
1985), cert. denied, 475 U.S. 1096 (1986), Employer argued that Claimant's marriage “forever
terminated her dependency status” for purposes of augmented and survivor's benefits.  The Board
disagreed and held that the Act does not preclude entitlement of a disabled child “who is 'unmarried'
by reason of divorce.”  It found that, because Claimant was divorced prior to the filing of the miner's
claim, the administrative law judge properly found that she was “unmarried” from the dates of the
miner's and widow's entitlement to benefits and Claimant's entitlement to benefits as a survivor.

Finally, Employer argued that due process barred the award of retroactive benefits.
Specifically, from 1981 to 1996, Employer maintained that it reasonably relied on a prior
administrative law judge's finding in 1988 that Claimant did not qualify as a dependent.  Employer
asserted that it did not develop evidence between 1988 and 1996 “and thus could not present a
meaningful defense thereafter regarding claimant's condition.”  Citing to Lane Hollow Coal Co. v.
Director, OWCP [Lockhart], 137 F.3d 799 (4th Cir. 1998) and Venicassa v. Consolidation Coal Co.,
137 F.3d 197 (3d Cir. 1998), Employer argued that it was irreparably prejudiced and should be
dismissed as the responsible operator with liability transferred to the Black Lung Disability Trust
Fund (Trust Fund).  The Board found Employer's arguments to be without merit as Employer had
been “timely notified of its potential liability for benefits in the miner's and widow's claims, which
listed claimant as a dependent, disabled adult child . . . and was again timely notified when claimant
filed her application for survivor's benefits . . ..”  The Board further noted that Employer was
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afforded notice and an opportunity to be heard before the administrative law judge, at which time
Employer “fully presented its case . . ..”  As a result, the Board denied Employer's request that
liability be transferred to the Trust Fund.

b. Disabled child -- remarried

In Sullenberger v. Director, OWCP, 22 B.L.R. 1-54 (2000), Claimant, the adult disabled
child of a deceased miner, was awarded benefits by the district director.  He subsequently informed
the district director of his marriage to another disabled individual and the payment of black lung
benefits was suspended by the district director.  Six years after the suspension of his benefits,
Claimant requested, in writing, a reinstatement of benefits.  The district director denied the request
as an untimely petition for modification under 20 C.F.R. § 725.310 because Claimant's letter was
received more than one year after the suspension of the benefits.  A hearing was requested and the
administrative law judge concluded that, by unilaterally suspending Claimant's benefits, the district
director violated the hearing procedure requirements at 20 C.F.R. § 725.532(a).  As a result, the
administrative law judge considered the request for reinstatement de novo, and not as a petition for
modification.  The Board agreed with the administrative law judge's ruling in this regard.  

After a hearing, the administrative law judge determined that benefits were properly
suspended pursuant to 30 U.S.C. § 922(a)(3) because Claimant was married.  Claimant argued,
however, that because his wife was also disabled and he continues to rely on his parents for financial
support, his benefits should be reinstated.  The Board disagreed.  It reasoned that the Act's language
“contains no exceptions and provides for no such inquiry; the test is simply whether or not a claimant
is married.”  The Board further rejected Claimant's argument that § 922(a)(3) “creates a suspect
classification and violates claimant's right to freely exercise his religion” as the statutory provision
is rationally based and generally applicable.

C. Parent, brother, or sister

Twenty C.F.R. §§ 725.222-725.225 set forth the requirements of eligibility of parents and
siblings as survivors.  Surviving dependent parents are only entitled to benefits where there is no
surviving spouse or child.  Surviving dependent siblings are only entitled to benefits where there is
no surviving spouse, child, or parent.  20 C.F.R. § 725.201(a)(4).  

D. Multiple survivors

More than one child may qualify as a dependent of a miner and may file a claim for benefits.
In such cases, § 412(a)(3) of the Act, at 30 U.S.C. § 912(a)(3), provides that benefits shall be divided
equally among such eligible children.

Section 725.537 provides that multiple survivors are not each entitled to the maximum
amount of benefits and it states the following:

Beginning with the month in which a person other than a miner files a claim and
becomes entitled to benefits, the benefits of the persons entitled to benefits with
respect to the same miner, are adjusted downward, if necessary, so that no more than
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the permissible amount of benefits (the maximum amount for the number of
beneficiaries involved) will be paid. 

This section was originally interpreted to mean that a surviving spouse and a surviving
divorced spouse are not both entitled to the same full award of benefits on behalf of the same miner.
Kitchen v. Director, OWCP, 11 BLR 3-270 (1988). However, the Office of Workers Compensation
Programs issued a bulletin in 1992 to state that it would treat both individuals “widows” entitled to
full independent benefits.  See BLBA Bulletin No. 92-4 (June 17, 1992).  The Board similarly
changed its position in Mays v. Piney Mountain Coal Co., 21 B.L.R. 1-59 (1997), where it held that
“each surviving 'widow' is entitled to compensation under the Act as a primary beneficiary, thereby
receiving 100% (each) of the basic benefit.”   The Fourth Circuit upheld the Board's decision in
Piney Mountain Coal Co. v. Mays, 176 F.3d 753 (4th Cir. 1999), on grounds that “a surviving widow
is a beneficiary in her own right” such that it would be unjust to conclude that the widow was a
primary beneficiary and the divorced survivor as merely a dependent augmentee. 

In Peabody Coal Co. v. Director, OWCP [Ricker], 182 F.3d 637 (8th Cir. 1999), the court
addressed the amount of benefits to which each of two surviving wives are entitled.  One surviving
spouse had been married to the miner until the time of his death and had not remarried.  The
surviving divorced spouse had been married to the miner for at least ten years and “received
substantial monetary support from him.”  The court noted that the district director had awarded both
survivors 100 percent of the basic benefit award pursuant to a change in the Department of Labor's
policy.  The court upheld these payment amounts by reasoning that the plain language of the Act
provides that “both a surviving wife and a qualifying surviving divorced wife are entitled to full
benefits . . ..”  See 30 U.S.C. §§ 902(e) and 922(a)(3) and (5). 

The amended regulatory provisions at § 725.537, provide that a surviving spouse and
surviving divorced spouse are each entitled to full benefits.  20 C.F.R. § 726.537 (Dec. 20, 2000).
The remaining provisions, which apply to other types of multiple survivors, remain unchanged.

III. Entitlement to survivors' benefits

A. Surviving spouse or surviving divorced spouse

Section 725.212 provides entitlement to benefits where an individual is the surviving spouse
or the surviving divorced spouse of a miner, if such individual:

(a) is not married;

(b) was dependent on the miner at the pertinent time; and

(c) the deceased miner either:

(i) was receiving benefits under Section 415 or Part C of Title IV of
the Act at the time of death as a result of a claim filed prior to January
1, 1982; or
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(ii) is determined as a result of a claim filed prior to January 1, 1982,
to have been totally disabled due to pneumoconiosis at the time of
death or to have died due to pneumoconiosis.  A surviving spouse or
surviving divorced spouse of a miner whose claim is filed on or after
January 1, 1982, must establish that the deceased miner's death was
due to pneumoconiosis in order to establish entitlement to benefits,
except under § 718.306 on a claim filed prior to June 30, 1982.

20 C.F.R. § 725.212 (emphasis added).  The amended regulations further provide that each surviving
spouse and surviving divorced spouse are entitled to a full share of benefits.  20 C.F.R. § 725.212(b).

1. Spouse -- period of entitlement

A surviving spouse or surviving divorced spouse is entitled to benefits for each month
beginning with the first month in which all the conditions listed above are satisfied.  20 C.F.R.
§ 725.213(a).  The last month for which an individual is entitled to benefits is the month in which
the surviving spouse or surviving divorced spouse either:  (1) marries; (2) dies; or (3) qualified as
the surviving spouse of a miner under § 725.204(d), and subsequently ceased to qualify under that
paragraph.  20 C.F.R. § 720.213(b).

2. Spouse -- subsequent remarriage

The subsequent remarriage of a miner's widow does not break the nexus to her entitlement.
However, the widow cannot be married and receive survivors' benefits at the same time.
Consequently, the Board has held that where the widow of a miner remarries and her second husband
dies, she is eligible for benefits for the period after the second husband's death.  Perles v. Director,
OWCP, 7 B.L.R. 1-620 (1984); Pendelton v. Director, OWCP, 8 B.L.R. 1-242 (1984); Kuhn v.
Director, OWCP, 7 B.L.R. 1-268 (1984).  Eligibility revives in such a case because the term
“widow” is defined at § 402(e) of the Act, 30 U.S.C. § 902(e), as “the wife living with or dependent
for support on the decedent at the time of his death . . . (and) who is not married.”  

The same reasoning applies where the widow of a miner remarries and then divorces her
second husband.  Luchino v. Director, OWCP, 8 B.L.R. 1-453 (1986); Chadwell v. Director, OWCP,
8 B.L.R. 1-495 (1986); Mullins v. Director, OWCP, 7 B.L.R. 1-156 (1984).

It is noted that the provisions at § 725.213 were amended to add subsection (c) which
provides the following:

A surviving spouse or surviving divorced spouse whose entitlement to benefits has
been terminated pursuant to § 725.213(b)(1) may thereafter again become entitled to
such benefits upon filing application for such reentitlement, beginning with the first
month after the marriage ends and such individual meets the requirements of
§ 725.212.  The individual shall not be required to reestablish the miner's entitlement
to benefits (§ 725.212(a)(3)(i)) or the miner's death due to pneumoconiosis
(§ 725.212(a)(3)(iii).
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20 C.F.R. § 725.213(c) (Dec. 20, 2000).

3. Predeceasing the miner

Because a survivor's entitlement under the Act depends upon “surviving” the miner, neither
a predeceased survivor nor his or her estate has any cognizable right to benefits under the Act.
Kowalchick v. Director, OWCP, 879 F.2d 1173 (3d Cir. 1989).

B. Child

Once an individual proves that he or she is a child dependent upon a deceased miner, such
individual will be entitled to benefits if the miner:

(a) was receiving benefits under Section 415 or Part C of Title IV of the Act as a
result of a claim filed prior to January 1, 1982; or

(b) is determined as a result of a claim filed  prior to January 1, 1982, to have been
totally  disabled due to pneumoconiosis at the time of death, or to have died due to
pneumoconiosis.  A surviving dependent child of a miner whose claim is filed on or
after January 1, 1982, must establish that the miner's death was due to
pneumoconiosis in order to establish entitlement to benefits, except where
entitlement is established under § 718.306 on a claim filed prior to June 30, 1982. 

20 C.F.R. § 725.218(a) (emphasis added).

1. Child -- period of entitlement.

An individual is entitled to benefits as a child for each month beginning with the first month
in which all of the conditions of entitlement specified above are satisfied.  20 C.F.R. § 725.219(a).
The last month for which such individual is entitled to such benefits is the month before the month
in which any one of the following events first occurs:

(a) the child dies;

(b) the child marries;

(c) the child attains the age of 18 and;

(1) is not under a disability at that time; and

(2) is not a student (§ 725.209(b)) during any part of
the month in which the child attains age 18;

(d) if the child's entitlement is based on his or her status as a student,
the earlier of:
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(1) the first month during no part of which the
individual is a student; or

(2) the month in which the individual attains the age
of 23 and is not under a disability at the time;

(e) if a child's entitlement is based on disability, the first month in no
part of which such individual is under a disability.  

20 C.F.R. § 725.219(b).  

Section 725.219(c) provides that a child whose entitlement is terminated with the month
before the month in which the child attained the age of 18, or later, may thereafter (provided that
such individual is not married) again become entitled to benefits upon filing an application for re-
entitlement, beginning with the first month after termination of benefits in which such individual is
a student and has not attained the age of 23.

The Board has held that there is no re-entitlement to benefits where an individual ceases to
be eligible as a disabled child for a 15 year period because of substantial, gainful employment, but
then once again qualifies as a disabled individual.  Kidda v. Director, OWCP, 7 B.L.R. 1-202 (1984),
aff'd., 769 F.2d 1651 (3d Cir.), cert. denied, 106 S. Ct. 1494 (1985).  See also Turkovich v. Director,
OWCP, 7 B.L.R. 1-182 (1984) (work as school teacher is not substantial, gainful work); Piccin v.
Director, OWCP, 6 B.L.R. 1-616 (1983) (work as an office cleaning woman and telephone
receptionist is substantial gainful work).

2.  After applicability of December 2000 regulations

Under the amended regulations, the following provisions were added to § 725.219 regarding
the duration of entitlement of a child:

(b) The last month for which such individual is entitled to such benefits is the month
before the month in which any one of the following events first occurs:

. . .

(3) The child attains age 18; and 
(i) Is not a student (as defined in § 725.209(b)) during
any part of the month in which the child attains age
18; and
(ii) Is not under a disability as defined in
§ 725.209(a)(2)(ii) at that time;

(4) If the child's entitlement beyond age 18 is based on his or her
status as a student, the earlier of:

(i) The first month during no part of which the child
is a student; or
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(ii) The month in which the child attains age 23 and is
not under a disability (as defined in
§ 725.209(a)(2)(ii)) at that time;

(5) If the child's entitlement beyond age 18 is based on disability, the
first month in no part of which such individual is under a disability.

(c)   A child whose entitlement to benefits terminated with the month before the
month in which the child attained age 18, or later, may thereafter (provided such
individual is not married) again become entitled to such benefits upon filing
application for such reentitlement, beginning with the first month after termination
of benefits in which such individual is a student and has not attained the age of 23.
(d) A child whose entitlement to benefits has been terminated pursuant to
§ 725.219(b)(2) may thereafter again become entitled to such benefits upon filing
application for such reentitlement, beginning with the first month after the marriage
ends and such individual meets the requirements of § 725.218.  The individual shall
not be required to reestablish the miner's entitlement to benefits (§ 725.218(a)(1)) or
the miner's death due to pneumoconiosis (§ 725.212(a)(2)).

20 C.F.R. § 725.219 (Dec. 20, 2000).

IV. Automatic entitlement to survivor's benefits

Under § 725.212, a survivor is automatically entitled to benefits if the deceased miner, as a
result of the miner's claim filed prior to January 1, 1982, was eligible for or receiving benefits under
§ 415 of the Act (§ 410.490) or Part C of title IV (Parts 718 and 727) at the time of death.  The
survivor is also automatically entitled to benefits if, as a result of a claim filed prior to January 1,
1982, the deceased miner is determined to have been totally disabled due to pneumoconiosis at the
time of death or to have died due to pneumoconiosis.  20 C.F.R. § 725.212.  See also 20 C.F.R.
§ 410.200.

Pursuant to the 1981 Amendments to the Black Lung Benefits Act, there is no longer any
provision for automatic entitlement for a survivor where no miner's claim was filed prior to January
1, 1982 or such a claim filed prior to January 1, 1982 did not result in entitlement.  Rather, the
survivor must establish independently that the miner's death was due to pneumoconiosis under Part
718.

In sum, the regulations under Parts 410 and 727 and § 410.490 provide automatic entitlement
to survivors where a miner's claim resulted in entitlement based upon a finding of total disability due
to pneumoconiosis at the time of death.  Part 718 likewise affords automatic entitlement to survivors
who filed claims on or after April 1, 1980, where the miner was awarded benefits based upon a claim
filed prior to January 1, 1982.  

However, the regulations at Part 718 dispense with this avenue of entitlement for survivors'
claims filed after April 1, 1980, where the miner was not entitled to benefits as the result of a claim
filed prior to January 1, 1982.  In particular, Part 718 requires that the survivor establish that the
miner's death was due to pneumoconiosis.  This change in the tenor of the regulations was designed
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to eliminate entitlement to survivors in those cases where the miner was totally disabled due to
pneumoconiosis during his or her lifetime, but died due to other causes.
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Chapter 13
Survivors' Claims: Entitlement Under Part 410

I. Applicability
[ X(I) ]

The time limits for filing a survivor's claim under Part 410 are set out in the regulations at
20 C.F.R. §§ 410.231(b) and (c).

The Board has held that a claim which is reviewed and denied under the interim regulations
at § 410.490 (a § 415 transition claim) must be analyzed under the permanent regulations at Part 410.
Wells v. Peabody Coal Co., 3 B.L.R. 1-85 (1981).  Additionally, in Muncy v. Wolfe Creek Collieries
Coal Co., 3 B.L.R. 1-627 (1978), the Board held that Part 410 applied to all claims filed prior to the
effective date of the permanent Department of Labor regulations at Part 718 (which is March 31,
1980), where the claimant failed to establish entitlement under Part 727.  

However, five circuit courts of appeals have disagreed with the Board's holding in Muncy and
conclude that Part 718, and not Part 410, applies to Part C claims filed prior to March 31, 1980, but
adjudicated and denied under Part 727 after March 31, 1980. Terry v. Director, OWCP, 956 F.2d 251
(11th Cir. 1992); Oliver v. Director, OWCP, 888 F.2d 1239 (8th Cir. 1989); Knuckles v. Director,
OWCP, 869 F.2d 996 (6th Cir. 1989); Caprini v. Director, OWCP, 824 F.2d 283 (3d Cir. 1987);
Strike v. Director, OWCP, 817 F.2d 395 (7th Cir. 1987).

Some administrative law judges may nevertheless choose to analyze claims under Part 410
in addition to Part 718 on the theory that the Part 410 regulations are less restrictive (and not more
restrictive as stated in Caprini) than the Part 718 regulations and that Part 718 is written to apply to
claims filed after April 1, 1980.

II. The regulation

The survivor of a miner is entitled to benefits under Part 410 by either showing that the miner
was totally disabled due to pneumoconiosis at the time of death, §§ 410.410 - 410.430, or by
showing that the miner's death was due to pneumoconiosis, §§ 410.454 - 410.462.  The existence
of pneumoconiosis may be established by chest x-ray, biopsy, or autopsy evidence.  20 C.F.R.
§§ 410.414 and 410.454.
 
III. Presumptions available to certain survivors

A. Ten years or more coal mine employment

Under §§ 410.416 and 410.456, if a miner was employed for ten or more years in the Nation's
coal mines and suffered from pneumoconiosis, it will be presumed that the pneumoconiosis arose
out of such coal mine employment; in any other case, the claimant must submit the evidence
necessary to establish that the pneumoconiosis, from which the deceased miner suffered, arose out
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of coal mine employment.  The administrative law judge must consider the etiology of the
pneumoconiosis, rather than the etiology of any respiratory impairment.  Dunlap v. Director, OWCP,
8 B.L.R. 1-375 (1985). 

B. Ten years or more coal mine employment; death from respirable
disease

If a miner was employed for ten years or more in the Nation's coal mines and died from a
respirable disease, it will be presumed that his death was due to pneumoconiosis arising out of coal
mine employment. 20 C.F.R. § 410.462(a).  The claimant is required to demonstrate that the miner
suffered from pneumoconiosis or a respirable disease.  Death will be found to be due to a respirable
disease when death is medically ascribed to a chronic dust disease or to another chronic disease of
the lung.  The Board has held that bronchopneumonia is not a respirable disease within the meaning
of the presumption.  Martin v. Director, OWCP, 6 B.L.R. 1-535 (1983).  The Board held, in Pyle v.
Allegheny River Mining Co., 2 B.L.R. 1-1143 (1981), that the presumption may be invoked upon a
showing of death due to lung cancer, since lung cancer is a chronic condition.  However, in Hunter
v. Director, OWCP, 8 B.L.R. 1-120 (1985), the Board reversed Pyle and stated that the burden is on
the claimant in each case to establish the chronic nature of the miner's lung cancer before the
presumption is invoked.  

Death will not be found to be due to a respirable disease where the disease reported does not
suggest a reasonable possibility that death was due to pneumoconiosis.  The Fourth Circuit expressed
a concern that, “the Board [has] treated the ̀ reasonable possibility' language of the second sentence
of § 410.462(b) as part of the Director's rebuttal case when the language of the regulation clearly
provides that it is the claimant who bears this evidentiary burden.”  Hunter v. Director, OWCP, 803
F.2d 800, 803 (4th Cir. 1986).  The court held that the claimant “must come forward with evidence
that the disease which caused death was a chronic dust disease or a chronic disease of the lung and
that the disease reported suggests a reasonable possibility of death due to pneumoconiosis.”  Id. at
804 (emphasis in original).  The Sixth Circuit Court of Appeals reached a similar result in Tackett
v. BRB, 806 F.2d 640 (6th Cir. 1986). 

To invoke the presumption, the claimant must establish the following:  (1) that the miner
suffered from pneumoconiosis or a respirable disease; (2) that his death may have been due to
multiple causes; and (3) that it is not medically feasible to distinguish which disease caused death
or specifically how much each disease contributed to death.  20 C.F.R. § 410.462(b); Bosser v. U.S.
Steel Corp., 7 B.L.R. 1-478 (1984); Copley v. Olga Coal Co., 6 B.L.R. 1-181 (1983); Zavora v. U.S.
Steel Corp., 2 B.L.R. 1-1202 (1980); McLaughlin v. Jones & Laughlin Steel Corp., 2 B.L.R. 1-103
(1979); Smakula v. Weinberger, 572 F.2d 127 (3d Cir. 1978); Wallace v. Mathews, 554 F.2d 299 (6th
Cir. 1977); Searchrist v. Weinberger, 538 F.2d 1054 (4th Cir. 1976).

Where the miner's death is due to multiple causes, the Board has held that pneumoconiosis
need not be the “primary cause” of death. Zavora v. U.S. Steel Corp., 2 B.L.R. 1-1202 (1980).
Reliable death certificates and autopsy reports may constitute substantial evidence upon which to
find that death was due to multiple causes (including pneumoconiosis).  McLaughlin v. Jones &
Laughlin Steel Corp., 2 B.L.R. 1-103 (1979); Kinnick v. National Mines Corp., 2 B.L.R. 1-221
(1979).  However, a physician's lack of personal knowledge of the deceased miner and failure to
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perform an autopsy are factors to be considered in determining the reliability of the death certificate.
Copley v. Olga Coal Co, 6 B.L.R. 1-181 (1983).  The Board has also held that a claimant has not
established that the miner's death was due to multiple causes where the evidence showed that the
miner died of gunshot wounds.  Clites v. Jones & Laughlin Steel Corp., 2 B.L.R. 1-1019 (1980).

The claimant must also establish that it is medically infeasible to distinguish which disease
caused death. “[P]neumoconiosis need not be found to be a ̀ significant contributing factor to death.'
All that need be shown is that it is not medically feasible to ascribe death to one specific cause or
to ascertain the specific contribution of each of the several conditions which combined to cause
death.”  McLaughlin v. Jones & Laughlin Steel Corp., 2 B.L.R. 1-103, 1-108 (1979).

Under § 410.412(b)(1), a miner will be considered to have been totally disabled due to
pneumoconiosis at the time of death if, at the time of death, his pneumoconiosis prevented him from
engaging in his usual or comparable and gainful coal mine work.  See 20 C.F.R. §§ 410.424 through
410.426.

Under § 410.424(a), medical consideration alone shall justify a finding that a miner was
totally disabled where his impairment is one that met the duration requirement in § 410.412(a)(2)
or § 410.412(b)(2) and is listed in the Appendix (i.e., blood gas studies, cor pulmonale, or congestive
heart failure).  However, medical considerations shall not justify a finding that an individual was
totally disabled if other evidence rebuts the finding, e.g., the individual was engaged in comparable
and gainful work.  Under § 410.424, the claimant need not show that pneumoconiosis was the
primary cause of the decedent's total disability.  Rather, the party opposing entitlement then bears
the burden of showing that the decedent was not totally disabled due to pneumoconiosis.  Dunlap
v. Director, OWCP, 8 B.L.R. 1-375 (1985).

C. Fifteen or more years of coal mine employment

Under §§ 410.414(b) and 410.454(b), if evidence (other than that listed above) demonstrates
the existence of a totally disabling chronic respiratory or pulmonary impairment, a miner is presumed
to be totally disabled due to pneumoconiosis at the time of death or a miner's death is presumed to
be due to pneumoconiosis, if the miner was employed for 15 or more years in one or more of the
Nation's underground mines or mines where the conditions were substantially similar to those of an
underground mine.  The presumption may also be invoked where the evidence shows a work history
reflecting many years of such coal mine employment (less than 15 but greater than 10), Williamson
v. Director, OWCP, 6 B.L.R. 1-1020 (1984)), and where it is also established that the miner suffers
from a severe lung impairment. 20 C.F.R. §§ 410.414(b)(4) and 410.454(b)(4).  The presumption
may be rebutted only if it is established that the miner does not, or did not, have pneumoconiosis or
that his respiratory or pulmonary impairment did not arise out of, or in connection with, employment
in a coal mine.  20 C.F.R. §§ 410.414(b)(2) and  410.454(b)(2).

D. Complicated pneumoconiosis

Under §§ 410.418 and 410.458, there is an irrebuttable presumption that a miner is totally
disabled due to pneumoconiosis at the time of his death or that death was due to pneumoconiosis if
he suffered from complicated pneumoconiosis.  The determination of whether complicated
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pneumoconiosis exists is a finding of fact within the purview of the administrative law judge.
Maypray v. Island Creek Coal Co., 7 B.L.R. 1-683 (1985).
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Chapter 14
Survivors' Claims: Entitlement Under § 410.490

I. Applicability
[ X(H) ]

The regulations provide that § 410.490 applies to survivors' claims where the miner dies
before January 1, 1974 and the survivor files a claim for benefits within six months of the miner's
death.  20 C.F.R. § 410.490(b).  Section 410.490 is also applicable to claims filed under Part 727
where the record shows that miner has less than ten years of coal mine employment.  Pittston Coal
Group v. Sebben, 109 S. Ct. 414 (1988); Whiteman v. Boyle Land Fuel Corp., 15 B.L.R. 1-11
(1991)(en banc).

Moreover, a claim which is reviewed and denied under the interim regulations under
§ 410.490 must also be analyzed under Part 410.  Wells v. Peabody Coal Co., 3 B.L.R. 1-85 (1981).

II. Invocation of the interim presumptions

Similar to Part 727, § 410.490 provides two presumptions applicable to survivors' claims.
A miner will be presumed to have been totally disabled at the time of death, and his death will be
presumed to be due to pneumoconiosis if a chest x-ray, autopsy, or biopsy establishes the existence
of pneumoconiosis, or in the case of a miner employed for at least 15 years in underground or
comparable coal mine employment, ventilatory studies establish the presence of a chronic respiratory
or pulmonary disease (which meets the duration requirements of § 410.412(a)(2)) as demonstrated
by values which are equal to or less than the values specified in the table, and the impairment arose
out of coal mine employment.  20 C.F.R. § 410.490(b)(1) and (2).  “Lay testimony about the miner's
physical condition will not suffice to invoke the presumption.”  Lloyd v. Mathews, 413 F. Supp.
1161, 1163 (E.D. Pa. 1976).

Where it is not established on the basis of the presumption that a miner was totally disabled
due to pneumoconiosis at the time of death or that his death was due to pneumoconiosis, the claimant
may nevertheless establish the requisite disability or cause of death of the miner under the rules set
forth at §§ 410.412 to 410.462.  20 C.F.R. § 410.490(e).

III. Rebuttal of the interim presumptions

The interim presumptions shall be rebutted if the evidence establishes that the individual was
in fact doing his usual coal mine work or comparable and gainful work, or the evidence establishes
that the individual was able to do his usual coal mine work or comparable and gainful work.  20
C.F.R. §§ 410.490(c)(1) and (2).  Evidence that the miner was in fact doing his usual coal mine work
at the time of death is relevant to rebuttal of the interim presumption.  Farmer v. Weinberger, 519
F.2d 627, 630 (6th Cir. 1975).
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A comparison of the rebuttal provisions at § 410.490(c) with those at § 727.203(b), reveals
that § 727.203(b) provides two additional means of rebuttal: (1) the miner's total disability did not
arise out of coal mine employment and, (2) the miner does not have pneumoconiosis.  20 C.F.R.
§ 727.203(b)(3) and (b)(4).  The provisions at Part 727 require ten years of coal mine employment
to be applicable and provide fours means of rebuttal whereas the more liberal § 410.490 regulations
require no minimum period of coal mine employment, and provide only two means of rebuttal.

In Phipps v. Director, OWCP, 17 B.L.R. 1-39 (1992)(en banc), the Board concluded that this
disparity needed to be remedied and, in accordance with the United States Supreme Court's decision
in Pauley v. Bethenergy Mines, Inc., 111 S. Ct. 2524 (1991), the Board held that the four methods
of rebuttal set forth at § 727.203(b) are applicable to claims adjudicated under § 410.490 of the
regulations.
  

The Supreme Court's decision in Pauley resolves the conflict which developed among the
Board and circuit courts in an attempt to render just and equitable solutions to the apparent
discrepancy between the terms of Part 727 and § 410.490.  It was determined in Pauley that the
rebuttal provisions at § 727.203(b)(3) and (b)(4) are implicitly included at § 410.490.  This
conclusion was supported through the language at § 410.490 which references § 410.416 involving
the ten year coal mine employment causation presumption, as well as § 410.401(b)(1) which defines
“pneumoconiosis” as compensable under the Act.  Therefore, the Court reasoned that the Part 410
regulations act in concert to infer the inclusion of the rebuttal provisions at §§ 727.203(b)(3) and
(b)(4).

In assessing total disability, the Board holds that it will apply the same standard for total
disability as under Part 727; namely, only physical capacity is considered.  Shaw v. Cementation Co.
of America, 10 B.L.R. 1-114 (1987).  However, for Part B claims, the Sixth Circuit applies the
vocational disability standard (i.e. the ability of the miner to find comparable employment in his or
her immediate area of work).  Neace v. Director, OWCP, 867 F.2d 264 (6th Cir. 1989).  For Part C
claims, the Sixth Circuit applies a medical test of physical capabilities, not a vocational analysis.
Ramey v. Kentland Elkhorn Coal Corp., 755 F.2d 485 (6th Cir. 1985).  For further discussion of the
factors to consider in determining whether the miner is able to perform “comparable and gainful”
employment, see Chapter 10.
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Chapter 15
Survivors' Claims: Entitlement Under Part 727

I. Applicability
[ X(H) ]

Part 727 applies to a survivor's claim which is filed on or after January 1, 1974, but before
April 1, 1980, where it is established that the miner had ten years or more coal mine employment.
  

The survivor is required by the Act to file his or her claim first “under an approved state
workers' compensation law or, if no such law was available in an appropriate State, the claim was
to be filed with the Secretary of Labor under Part C of title IV of the Act.”  30 U.S.C. § 931; 20
C.F.R. § 727.1. 

If a survivor's claim is filed on or after January 1, 1974, but miner has less than ten years of
employment, then the claim should be analyzed under § 410.490.  See Pittston Coal Group v.
Sebben, 109 S. Ct. 414 (1988); Whiteman v. Boyle Land Fuel Corp., 15 B.L.R. 1-11 (1991)(en banc).
 

Section 727.203(d) states that, where eligibility is not established under Part 727, such
eligibility may be established under Part 718.  The Board concluded that this provision, as written,
was inconsistent with § 402(f)(2) of the Act and stated that claims denied under Part 727 should be
review under Part 410.  Muncy v. Wolfe Creek Collieries Co., 3 B.L.R. 1-85 (1981).

The Third, Sixth, Seventh, Eighth, and Eleventh Circuits have held, to the contrary, that if
a claimant cannot establish entitlement under Part 727, and the claim is adjudicated after March 31,
1980, then the regulations at Part 718, not 410, are applicable. Terry v. Director, OWCP, 956 F.2d
251 (11th Cir. 1992); Caprini v. Director, OWCP, 824 F.2d 283 (3d Cir. 1987); Strike v. Director,
OWCP, 817 F.2d 395 (7th Cir. 1987); Oliver v. Director, OWCP, 888 F.2d 1239 (8th Cir. 1989);
Knuckles v. Director, OWCP, 869 F.2d 996 (6th Cir. 1989). 

Some administrative law judges may nevertheless choose to analyze claims under Part 410
in addition to Part 718 on the theory that the Part 410 regulations are less restrictive (and not more
restrictive as stated in Caprini) than the Part 718 regulations and that Part 718 is written to apply to
claims filed after April 1, 1980.

However, rebuttal under § 727.203(b)(2) precludes entitlement under Parts 410 and 718.
Wheaton v. North American Coal Corp., 8 B.L.R. 1-21 (1985) (consideration under Part 410
precluded); Shupe v. Director, OWCP, 12 B.L.R. 1-200 (1989) (consideration under Part 718
precluded).

Moreover, rebuttal under § 727.203(b)(3) or (b)(4) precludes entitlement under Part 410.
Pastva v. The Youghiogheny and Ohio Coal Co., 7 B.L.R. 1-829 (1985) (rebuttal at (b)(3)
addressed); Lefler v. Freeman United Coal Co., 6 B.L.R. 1-579 (1983) (rebuttal at (b)(4) addressed).
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II. The regulation

A survivor's claim is analyzed in the same manner as a living miner's claim under Part 727
except, in the case of a survivor, lay evidence may, in certain circumstances, be used to establish
total disability due to pneumoconiosis or death due to pneumoconiosis.  20 C.F.R. § 727.203(a)(5).

Invocation under § 727.203(a) gives rise to the following two interim presumptions in a
survivor's claim:  (1) that the miner was totally disabled due to pneumoconiosis at the time of death;
and (2) that the miner's death was due to pneumoconiosis.  20 C.F.R. § 727.203(a).  See also
Jennings v. Brown Badgett, Inc., 9 B.L.R. 1-94 (1986); Conners v. Director, OWCP, 7 B.L.R. 1-482
(1984). 

There is one other presumption found at Part 727 which is applicable to survivors' claims.
The provisions at § 727.204(a) set forth a rebuttable presumption of entitlement to survivor's benefits
“[i]n the case of a miner who died on or before March 1, 1978, who was employed for 25 years or
more in one or more coal mines prior to June 30, 1971, the eligible survivors of such miner shall be
entitled to the payment of benefits, unless it is established at the time of death such miner was not
partially or totally disabled due to pneumoconiosis.”  20 C.F.R. § 727.204(a).

III. The interim presumptions

A. Methods of invocation

Under § 727.203(a), a miner who engaged in coal mine employment for at least 10 years will
be presumed to have been totally disabled due to pneumoconiosis at the time of death, or his or her
death will be presumed to be due to pneumoconiosis arising out of coal mine employment, if any one
of the following medical criteria is met:  

(1) an x-ray, autopsy, or biopsy establishes the existence of pneumoconiosis; 

(2) ventilatory studies establishing the presence of a chronic respiratory or pulmonary
disease; 

(3) blood gas studies demonstrating the presence of an impairment in the transfer of
oxygen; or 

(4) other medical evidence establish the presence of a totally disabling respiratory or
pulmonary impairment.   

20 C.F.R. § 727.203(a).  

Because satisfying the requirements of any one of the separate medical criteria is sufficient
to invoke the interim presumption, the Fourth Circuit, in Lagamba v. Consolidation Coal Co., 787
F.2d 172 (4th Cir. 1986), held that the administrative law judge erred in not invoking the
presumption based on the x-ray evidence and qualifying blood gas studies, where the autopsy report
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confirmed the cause of death as hepatitis and reported no evidence of pneumoconiosis.  For a
discussion regarding invocation under §§ 727.203(a)(1)-(4), see Chapter 10.

B. Lay evidence

The provisions at § 727.203(a)(5) permit invocation of the interim presumption in a
survivor's claim where an affidavit of the survivor, or other persons with knowledge of the miner's
physical condition, demonstrates the presence of a totally disabling respiratory or pulmonary
impairment.  However, there is conflict among the Board and circuit courts of appeals regarding
availability of § 727.203(a)(5) as a means of invocation.  

In Pekala v. Director, OWCP, 13 B.L.R. 1-1 (1989), the Board concluded that
§ 718.204(c)(5) was available in cases where the medical evidence of record did not affirmatively
establish the absence of a lung disease.  The Board declined, however, to rule on the applicability
of § 718.204(c)(5) where the evidence is held insufficient to invoke under subsections (a)(1)-(4).
Although the decision in Pekala involved the lay evidence provisions at § 718.204(c)(5), the Board
held that the same rule applies in cases adjudicated under § 727.203(a)(5).  

Several circuit courts of appeal have held, however, that § 727.203(a)(5) is available where
the miner is deceased and the medical evidence of record is insufficient to invoke the presumptions
under § 727.203(a)(1)-(4).  Hillibush v. Dept. of Labor, 853 F.2d 197 (3d Cir. 1988); Cook v.
Director, OWCP, 901 F.2d 33 (4th Cir. 1990); Collins v. Old Ben Coal Co., 861 F.2d 481 (7th Cir.
1988).  To the contrary, the Sixth Circuit Court of Appeals holds that § 727.203(a)(5) is not available
where there is medical evidence regarding the miner's pulmonary condition, even if such evidence
is insufficient to invoke the presumptions through § 727.203(a)(1)-(4).  Coleman v. Director, OWCP,
829 F.2d 3 (6th Cir. 1987).

C. Rebuttal of the interim presumptions

As with invocation of the interim presumptions, the analysis under the rebuttal provisions
is the same as for a living miner's claim recalling, however, that two presumptions must be rebutted
when a survivor's claim is involved.

The regulations at 20 C.F.R. § 727.203(b) provide the following four means of rebuttal: (1)
the miner was in fact doing his usual coal mine work or comparable and gainful work at the time of
death; (2) the miner was able to do his usual coal mine work or comparable and gainful work at the
time of death; (3) the total disability or death did not arise in whole or in part out of coal mine
employment; or (4) the miner did not suffer from pneumoconiosis.  20 C.F.R. § 727.203(b). 

The party opposing entitlement carries the burden of establishing rebuttal of both
presumptions by a preponderance of the evidence.  Conners v. Director, OWCP, 7 B.L.R. 1-482
(1985).  In Consolidation Coal Co. v. Smith, 837 F.2d 321 (8th Cir. 1988), the Eighth Circuit stated
that the standard of § 727.203(b)(3) rebuttal in a survivor's claim requires that the party opposing
entitlement must rule out any causal relationship between a miner's total disability or death and a
respiratory ailment arising from coal mine employment.  Therefore, the court held that, since the
evidence failed to support a conclusion that the miner's anthracosis was not a contributing factor to
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his disability or death, rebuttal was not established under § 727.203(b)(3).  The Board and a number
of other circuit courts of appeals have also adopted the “rule out” standard under § 727.203(b)(3).
See Borgeson v. Kaiser Steel Corp., 12 B.L.R. 1-169 (1989); Rosebud Coal Sales Co. v. Weigand,
831 F.2d 926 (10th Cir. 1987); Palmer Coking Coal Co. v. Director, OWCP, 720 F.2d 1054 (9th Cir.
1983); Bethlehem Mines Corp. v. Massey, 736 F.2d 120 (4th Cir. 1984); Kline v. Director, OWCP,
877 F.2d 1175 (3d Cir. 1989).

Under § 727.205, a deceased miner's employment in a mine at the time of death shall not be
used as conclusive evidence that the miner was not totally disabled.  In the case of a deceased miner
who was employed in a coal mine at the time of death, all relevant evidence, including the
circumstances of such employment and the statements of the miner's spouse, shall be considered in
determining whether the miner was totally disabled due to pneumoconiosis at the time of death.  See,
e.g., Conners v. Director, OWCP, 7 B.L.R. 1-482 (1985).  However, in Spadafore v. Director,
OWCP, 8 B.L.R. 1-82 (1985), the Board held that since the miner was not only employed at the time
of death, but also was performing his job adequately, working overtime, and rarely missing work on
account of illness, the interim presumption that the miner was totally disabled due to
pneumoconiosis at the time of death was rebutted under § 727.203(b)(1).  For a discussion of rebuttal
under Part 727, see Chapter 10.

IV. Presumption of survivor's entitlement to benefits
-- 25 years or more of coal mine employment

Under § 727.204, in the case of a miner who died on or before March 1, 1978, and who was
employed for 25 years in one or more coal mines prior to June 30, 1971, the eligible survivors of
such miner shall be entitled to the payment of benefits, unless it is established that, at the time of
death, the miner was not partially or totally disabled due to pneumoconiosis.  A miner will be
considered to have been partially disabled if he or she had reduced ability to engage in his or her
usual coal mine work or comparable and gainful work as defined by Part 718.  Prater v. Hite
Preparation Co., 829 F.2d 1363 (6th Cir. 1987).  

To rebut the presumption at § 727.204, the evidence must demonstrate that the miner's ability
to perform his or her usual and customary work or comparable and gainful work was not reduced
at the time of his or her death or that the miner did not have pneumoconiosis.  20 C.F.R.
§ 727.204(c).  Short v. Westmoreland Coal Co., 10 B.L.R. 1-127 (1987).  Thus, in Feathers v.
Consolidation Coal Co., 8 B.L.R. 1-26 (1985), the Board held that the presumption was rebutted
where evidence established that the miner was working full time, in a satisfactory manner at the same
job he had held for the previous 20 years; therefore, he was not partially or totally disabled at the
time of death.  The following evidence alone is insufficient to rebut the presumption:

(1) evidence that a deceased miner was employed in a coal mine at the time of death;

(2) evidence pertaining to a deceased miner's level of earnings prior to death;

(3) a chest x-ray interpreted as negative for the existence of pneumoconiosis;

(4) a death certificate which makes no mention of pneumoconiosis.
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20 C.F.R. § 727.204(d).

Although one of the above items, by itself, cannot establish rebuttal, more than one of the
listed types of evidence may (within the discretion of the fact-finder) constitute sufficient rebuttal
evidence.  Short v. Westmoreland Coal Co., 10 B.L.R. 1-127, 1-129 (1987).  See also Freeman v.
Director, OWCP, 687 F.2d 214 (7th Cir. 1982); U.S. Steel Corp. v. Oravetz, 686 F.2d 197 (3d Cir.
1982); Duda v. North American Coal Co., 6 B.L.R. 1-1203 (1984).
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Chapter 16
Survivors' Claims: Entitlement Under Part 718

I. Applicability
[ VII(F); VIII(C)(2); X(I) ]

Part 718 applies to survivors' claims which are filed on or after April 1, 1980.  20 C.F.R.
§ 718.1.  There are four possible methods of analyzing evidence in a survivor's claim under Part 718:
(1) where the survivor's claim is filed prior to January 1, 1982 and the miner is entitled to benefits
as the result of a living miner's claim filed prior to January 1, 1982; (2) the survivor's claim is filed
prior to January 1, 1982 and there is no living miner's claim or the miner is not found entitled to
benefits as the result of a living miner's claim filed prior to January 1, 1982; (3) the survivor's claim
is filed after January 1, 1982 and the miner was found entitled to benefits as the result of a living
miner's claim filed prior to January 1, 1982; and (4) the survivor's claim is filed after January 1, 1982
where there is no living miner's claim filed prior to January 1, 1982 or the miner is found not entitled
to benefits as a result of a living miner's claim filed prior to January 1, 1982.  Select the set of
conditions which is applicable to your claim and proceed to the appropriate subdivision.

II. Standards of entitlement

A. Survivors' claims filed prior to January 1, 1982 where the miner
is entitled to benefits as a result of a claim filed prior to January
1, 1982

The regulations at 20 C.F.R. § 725.212 provide for automatic entitlement to survivor's
benefits in cases where the miner is found entitled to benefits as a result of a claim filed prior to
January 1, 1982.  See the discussion on automatic entitlement in Chapter 12.  This provision applies
to both survivors' benefits arising when the miner is totally disabled during his lifetime and those
awarded when the miner dies due to pneumoconiosis.  Pothering v. Parkson Coal Co., 861 F.2d
1321 (3d Cir. 1988).

B. Survivors' claims filed prior to January 1, 1982 where there is no
miner's claim or miner not found entitled to benefits as a result
of claim filed prior to January 1, 1982

Where there is no miner's claim filed before January 1, 1982 resulting in entitlement to
benefits, a survivor whose claim is filed prior to January 1, 1982 must establish entitlement to
survivor's benefits.  The permanent Department of Labor regulations at Part 718 provide that a
survivor is entitled to benefits only where the miner died due to pneumoconiosis.  20 C.F.R.
§§ 718.205(a), 725.212(a)(3), 725.218(a)(2), and 725.222(a)(5).  As a result, the survivor of a miner
who was totally disabled due to pneumoconiosis at the time of death, but died due to an unrelated
cause, is not entitled to benefits.  20 C.F.R. § 718.205(b).
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The regulations at Part 718 afford the survivor who files a claim prior to January 1, 1982 the
aid of presumptions at §§ 718.303, 718.304, and 718.305 as well as the use of lay testimony.  As will
be discussed later in this Chapter, these presumptions (with the exception of § 718.304) and the lay
testimony provisions become inapplicable where the survivor files his or her claim on or after
January 1, 1982.

1. Death due to pneumoconiosis

Subsection 718.205(b) provides that, in the case of a survivor's claim filed prior to January
1, 1982, death will be considered to be due to pneumoconiosis if any of the following criteria are
met:

(1) competent medical evidence established that the miner's death was due to
pneumoconiosis;

(2) death was due to multiple causes including pneumoconiosis and it is not
medically feasible to distinguish which disease caused death or the extent to which
pneumoconiosis contributed to the cause of death;

(3) the presumption of § 718.304 [complicated pneumoconiosis] is applicable;

(4) the presumptions of §§ 718.303 or 718.305 are applicable; or

(5) the cause of death is significantly related to or significantly aggravated by
pneumoconiosis.

20 C.F.R. § 718.205(b).

In Trumbo v. Reading Anthracite Co., 17 B.L.R. 1-85 (1993), the Board held that, in a
survivor's claim under Part 718, the administrative law judge must make a threshold determination
as to the existence of pneumoconiosis under 20 C.F.R. § 718.202(a) prior to considering whether the
miner's death was due to pneumoconiosis, even though nothing in the regulations specifically
requires this procedure.

In Johnson v. Peabody Coal Co., 26 F.3d 618 (6th Cir. 1994), the Sixth Circuit held that a
survivor is not entitled to black lung benefits where her claim was “predicated upon the theory that
her husband was severely depressed at the time he committed suicide and that his depression was
caused by his illnesses, including pneumoconiosis.”  The court noted that “legislative history is silent
as to whether a psychological component would establish the necessary link between
pneumoconiosis and death” and the court was “reluctant to plunge the DOL and the courts into yet
another battle of the courtroom experts, unless Congress has decided that is the way it should be.”
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2. Lay evidence

In the case involving a deceased miner in which the survivor's claim was filed prior to
January 1, 1982, and where there is no medical or other relevant evidence addressing the issue of
disability, affidavits (or equivalent sworn testimony) from persons knowledgeable of the miner's
physical condition shall be sufficient to establish total disability.  20 C.F.R. § 725.204(c)(5). 

In Pekala v. Director, OWCP, 13 B.L.R. 1-1 (1989), the Board concluded that
§ 718.204(c)(5) was available in cases where the medical evidence of record did not affirmatively
establish the absence of a lung disease.  The Board declined, however, to rule on the applicability
of § 718.204(c)(5) where the evidence is insufficient to establish total disability under subsections
(c)(1)-(4).

In Pekala, the Board also concluded that, although its decision involved the lay evidence
provisions of § 718.204(c)(5), the same rule applied to cases adjudicated under § 727.203(a)(5).  As
a result, it is noteworthy that several circuit courts of appeal have held that § 727.203(a)(5) is
available where the miner is deceased and the medical evidence of record is merely insufficient to
invoke the presumptions under § 727.203(a)(1)-(4).  Hillibush v. Dept. of Labor, 853 F.2d 197 (3d
Cir. 1988); Cook v. Director, OWCP, 901 F.2d 33 (4th Cir. 1990); Collins v, Old Ben Coal Co., 861
F.2d 481 (7th Cir. 1988).  To the contrary, the Sixth Circuit Court of Appeals holds that
§ 727.203(a)(5) is not available where there is medical evidence regarding the miner's pulmonary
condition, even if such evidence is insufficient to invoke the presumptions through
§ 727.203(a)(1)-(4). Coleman v. Director, OWCP, 829 F.2d 3 (6th Cir. 1987).

Statements made before death by a deceased miner about his or her physical condition are
relevant and shall be considered in making a determination as to whether the miner was totally
disabled at the time of death.  20 C.F.R. § 718.204(d)(1).  This evidence must address the existence
of, or disability due to, a respiratory or pulmonary impairment.  Gessner v. Director, OWCP, 11
B.L.R. 1-1, 1-3 (1987).

In the absence of “medical or other relevant evidence in the case of a deceased miner,” the
Third Circuit reiterated that lay evidence may be considered in determining whether the miner was
totally disabled due to pneumoconiosis or died due to the disease.  Keating v. Director, OWCP, 71
F.3d 1118 (3d Cir. 1995).

C.  Survivors' claims filed on or after January 1, 1982 where the
miner is entitled to benefits as a result of a claim filed prior to
January 1, 1982

In cases where a miner is found entitled to benefits as a result of a claim filed prior to January
1, 1982, benefits are payable on a survivor's claim filed on or after January 1, 1982.  This is because
survivor's benefits are awarded where it is demonstrated that the miner was totally disabled due to
pneumoconiosis at the time of his or her death or died due to pneumoconiosis.  20 C.F.R.
§§ 718.204(a), 725.212, 725.218, and 725.222.
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Section 422(1) of the Act relieves survivors of the requirement of filing a claim specifically
for survivor's benefits in cases where the decedent miner was entitled to benefits as the result of a
claim filed prior to January 1, 1982.  The Board has held that § 422(1) permits a survivor to benefit
from the miner's filing date where the miner's claim was filed before January 1, 1982 and, although
not receiving benefits under a finally adjudicated award, the miner was in payment status.  Smith v.
Camco Mining Inc., 13 B.L.R. 1-17 (1989).

In Reigh v. Director, OWCP, 20 B.L.R. 1-44 (1996), rev'g., 18 B.L.R. 1-65 (1995)(on recon.),
the Board held that the Act “mandates a result whereby a (surviving) party filing a Part C claim be
able to avail himself of derivative entitlement from a previous award of benefits under a Part B
claim.”  Specifically, the Board concluded that the automatic derivative entitlement provisions at
§ 725.218(a)(2) apply to the surviving daughter's Part C claim where the surviving widow was found
entitled to benefits on her Part B claim.  However, where the deceased miner's daughter, had been
“married, divorced, remarried and subsequently widowed,” she lost her status as an unmarried
dependent child of the miner because, as noted by the Board, “a surviving child of the beneficiary
cannot revive her status as an unmarried dependent of her parents upon the death of her husband.”
Citing to Third Circuit precedent, which had appellate jurisdiction over the case, the Board stated
that “a dependent child's eligibility, once lost, does not reemerge upon subsequent events resulting
in the child satisfying conditions of dependency . . ..”  See also Deloe v. Director, OWCP, 15 B.L.R.
1-9 (1991) (following Sixth Circuit precedent).

D.  Survivors' claims filed on or after January 1, 1982 where there is
no miner's claim or miner not found entitled to benefits as a
result of claim filed prior to January 1, 1982

The permanent Department of Labor regulations at Part 718 have significantly stiffened the
criteria for entitlement to survivors' benefits.  Specifically, these regulations provide that a survivor
is entitled to benefits only where the miner died due to pneumoconiosis (unless § 718.306 is
applicable and the survivor's claim was filed before June 30, 1982).  20 C.F.R. §§ 725.212(a)(3),
725.218(a)(2), 725.222(a)(5), and 718.205(a).  As a result, the survivor of a miner who was totally
disabled due to pneumoconiosis at the time of death, but died due to an unrelated cause, is not
entitled to benefits.  20 C.F.R. § 718.205(c).    

A survivor is automatically entitled to benefits only where the miner was found entitled to
benefits as a result of a claim filed prior to January 1, 1982.  However, a survivor is no longer
automatically entitled to such benefits under a claim filed on or after January 1, 1982 where the
miner is not entitled to benefits as a result of the miner's claim filed prior to January 1, 1982 or where
no miner's claim was filed prior to January 1, 1982.  Neeley v. Director, OWCP, 11 B.L.R. 1-85
(1988).  In addition, the survivor is not entitled to the use of lay evidence, or the presumptions at
§§ 718.303 and 718.305 to aid in establishing entitlement to survivors' benefits.

1. Death due to pneumoconiosis
 

Subsection 718.205(c) applies to survivor's claims filed on or after January 1, 1982 and
provides that death will be due to pneumoconiosis if any of the following criteria are met:
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(1) competent medical evidence established that the miner's death was due to
pneumoconiosis; or

(2) pneumoconiosis was a substantially contributing cause or factor leading to the
miner's death or the death was caused by complications of pneumoconiosis; or

(3) the presumption of § 718.304 [complicated pneumoconiosis] is applicable.

20 C.F.R. § 718.205(c).  

These provisions narrow eligibility for survivor's benefits to those cases where the miner's
death is due to pneumoconiosis.  20 C.F.R. § 718.205(a).  Moreover, it is important to note that the
regulations at § 718.204(c)(5) permitting lay evidence testimony to establish total disability do not
apply where the survivor's claim is filed on or after January 1, 1982 and there is no miner's claim
resulting in entitlement to benefits filed prior to January 1, 1982.  20 C.F.R. § 718.204(c)(5).  It is
noteworthy that, in Trumbo v. Reading Anthracite Co., 17 B.L.R. 1-85 (1993), the Board held that
in a Part 718 survivor's claim, the administrative law judge must make a threshold determination as
to the existence of pneumoconiosis under 20 C.F.R. § 718.202(a) prior to considering whether the
miner's death was due to the disease under § 718.205.

2. “Hastening death” standard

a. Prior to applicability of December 2000 regulations

The Board and circuit courts have adopted divergent standards with regard to determining
whether a miner's death was due to pneumoconiosis.  While the Board concludes that death must be
“significantly” related to or aggravated by pneumoconiosis, the circuit courts have developed the
“hastening death” standard which requires establishment of a lesser causal nexus between
pneumoconiosis and the miner's death.  The following listing sets forth the holdings of the Board and
circuit courts with regard to weighing evidence under § 718.205(c):

! Benefits Review Board.  Under the provisions of § 718.205(c), “death will be considered to
be due to pneumoconiosis where the cause of death is significantly related to or significantly
aggravated by pneumoconiosis.”  Foreman v. Peabody Coal Co., 8 B.L.R. 1-371, 1-374
(1985).  

! Third, Fourth, Sixth, Seventh, and Tenth Circuits.  The United States Court of Appeals for
the Third Circuit has held that any condition that hastens the miner's death is a substantially
contributing cause of death for purposes of § 718.205.  Lukosevicz v. Director, OWCP, 888
F.2d 1001 (3d Cir. 1989).  The  Fourth, Sixth, Seventh, and Tenth Circuits have adopted this
position in Shuff v. Cedar Coal Co., 967 F.2d 977 (4th Cir. 1992); Brown v. Rock Creek
Mining Corp., 996 F.2d 812 (6th Cir. 1993)(J. Batchelder dissenting); and Peabody Coal Co.
v. Director, OWCP, 972 F.2d 178 (7th Cir. 1992); Northern Coal Co. v. Director, OWCP,
100 F.3d 871 (10th Cir. 1996) (a survivor is entitled to benefits if pneumoconiosis hastened
the miner's death “to any degree”).   
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 In Mancia v. Director, OWCP, 130 F.3d 579 (3d Cir. 1997), the Third Circuit held
that it was error for the administrative law judge to discredit a treating physician's opinion
that the miner suffered from cor pulmonale on grounds that the physician did not conduct
objective testing in support of his diagnosis.  The court held that there was no indication that
objective testing was necessary to diagnose cor pulmonale and that this condition is generally
associated with pneumoconiosis.  The physician concluded that the miner's cardiac arrest,
which resulted in his death, was hastened by the progressive breathing difficulties he
experienced due to pneumoconiosis.  The court noted that, while lay testimony cannot be
used to determine the cause of death, uncontradicted lay testimony of the miner's breathing
difficulties further supporting the treating physician's medical conclusion is probative and
must be considered.  Thus, Claimant established entitlement to benefits because the treating
physician “clearly, consistently and unwaveringly opined that the miner's chronic lung
disease led to his deteriorating medical condition, and, ultimately, to his death.”  

The Fourth Circuit, in U.S. Steel Mining Co. v. Director, OWCP [Jarrell], 187 F.3d
384 (4th Cir. 1999), held that the administrative law judge erred in finding that
pneumoconiosis contributed to the miner's death based upon an equivocal physician's
opinion.  Specifically, Dr. Rasmussen opined that it was “possible” and “[i]t can be stated”
that pneumoconiosis contributed to the miner's death.  The court held that his opinion was
“merely a statement this it is possible that the condition could have contributed to death.”
The court also stated that the opinion could support a contrary conclusion.  It noted that “in
an agency proceeding the gatekeeping function to evaluate evidence occurs when the
evidence is considered in decision making rather than when the evidence is admitted.” Said
differently, while evidence is generally admitted in administrative proceedings with less
regard for reliability, the administrative law judge must determine its probative value as an
expert fact-finder.

The Sixth Circuit reaffirmed its holding in Brown to state that benefits are awarded
to a survivor who establishes that “'pneumoconiosis is a substantially contributing cause or
factor leading to the miner's death if it serves to hasten that death in any way.'”  Griffith v.
Director, OWCP, 49 F.3d 184 (6th Cir. 1995).  Similarly, in Richardson v. Director, OWCP,
94 F.3d 164 (4th Cir. 1996), the Fourth Circuit held that, in a survivor's claim under Part 718,
the claimant must demonstrate that pneumoconiosis “hastened” the miner's death “in any
way.”  In this vein, the court held that the Director's “stipulation,” that the miner suffered
from legal pneumoconiosis arising from coal dust exposure at the time of death, was binding
notwithstanding a lack of medical evidence in the record to support the stipulation.  But see
Johnson v. Peabody Coal Co., 26 F.3d 618 (6th Cir. 1994) (survivor not awarded benefits
where theory of entitlement was that “her husband was severely depressed at the time he
committed suicide and that his depression was caused by his illnesses, including
pneumoconiosis”); Grizzle v. Pickands Mather & Co., 994 F.2d 1093 (4th Cir. 1993) (a
physician's opinion that pneumoconiosis contributed to the miner's death to a “negligible”
degree was insufficient to satisfy the “hastening death” standard).
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b. After applicability of December 2000 regulations

A new subsection has been added to § 718.205(c) which adopts the “hastening death”
standard and provides the following:

(5) Pneumoconiosis is a 'substantially contributing cause' of a miner's death if it
hastens the miner's death.

20 C.F.R. § 718.205(c)(5) (Dec. 20, 2000).

3.  Traumatic injury or principal cause of death is an
unrelated medical condition

Survivors are not eligible for benefits where the miner's death was caused by a traumatic
injury or the principal cause of death was a medical condition not related to pneumoconiosis, unless
the evidence establishes that pneumoconiosis was a substantially contributing cause of death.  20
C.F.R. § 718.205(c)(4).  Neeley v. Director, OWCP, 11 B.L.R. 1-85 (1988) (survivor not entitled to
benefits where the miner's death was due to a ruptured abdominal aortic aneurysm).  A survivor,
however,  is not precluded from benefits where the miner's death is due to traumatic injury if the
deceased miner had access to the irrebuttable presumption of death due to pneumoconiosis at
§ 718.304 (complicated pneumoconiosis).  Sumner v. Blue Diamond Coal Co., 12 B.L.R. 1-74
(1988).

III. Presumptions available under Part 718

Section 411(c) of the Black Lung Benefits Act, as amended, 30 U.S.C. § 921(c), provides
certain statutory presumptions applicable to survivors' claims.  This section is implemented in the
regulations at 20 C.F.R. §§ 718.302-718.306.  The presumptions applicable to survivors' claims
include the following:  (1)  § 718.303, death from a respirable disease; (2) § 718.304, complicated
pneumoconiosis; (3) § 718.305, the 15 year presumption; and (4) §  718.306, the 25 year
presumption.  20 C.F.R. §§ 718.302-718.306.

A. Ten years or more of coal mine employment

This presumption is applicable only to survivors' claims filed prior to January 1, 1982.  20
C.F.R. § 718.303(c).  

Under § 718.303, if a deceased miner was employed for ten or more years in one or more coal
mines and died from a respiratory disease, there shall be a rebuttable presumption that his or her
death was due to pneumoconiosis.  Also, death shall be found to be due to a respirable disease in any
case in which the evidence establishes that death was due to multiple causes, including a respirable
disease, and it is not medically feasible to distinguish which disease caused death or the extent to
which the respirable disease contributed to the cause of death.  The claimant is only required to
demonstrate that the miner's death was due to a respirable disease, and “does not have to establish
a reasonable possibility that death was due to pneumoconiosis.”  Beard v. Director, OWCP, 10
B.L.R. 1-82, 1-84 (1987).  The presumption is rebutted by a showing that the deceased miner did not
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have pneumoconiosis, that his or her death was not due to pneumoconiosis, or that pneumoconiosis
did not contribute to his or her death.  20 C.F.R. § 718.303(b).  See Bury v. Director, OWCP, 9
B.L.R. 1-79 (1986).

B. Fifteen years or more of coal mine employment

This presumption is applicable only to survivors' claims filed prior to January 1, 1982.  20
C.F.R. § 718.305(e).  

Under § 718.305, if a miner was employed for fifteen years or more in one or more
underground coal mines or in substantially similar coal mine conditions, and there is a chest x-ray
interpreted negative for complicated pneumoconiosis such that § 718.304 is inapplicable, and if other
evidence demonstrates the existence of a totally disabling respiratory or pulmonary impairment, then
there shall be a rebuttable presumption that such miner's death was due to pneumoconiosis.  The
claimant is not required to establish that the respiratory or pulmonary impairment arose out of coal
mine employment prior to invocation of the presumption.   Tanner v. Freeman United Coal Co., 10
B.L.R. 1-85 (1987); Snorton v. Ziegler Coal Co., 9 B.L.R. 1-106 (1986).  The presumption may be
rebutted by establishing that the miner did not have pneumoconiosis or that his respiratory or
pulmonary impairment did not arise out of, or in connection with, employment in a coal mine.
However, in no case shall the presumption be considered rebutted on the basis of evidence
demonstrating the existence of a totally disabling obstructive respiratory or pulmonary disease of
unknown origin. 20 C.F.R. § 718.305(d).  See Bury v. Director, OWCP, 9 B.L.R. 1-79 (1986).

In Snorton, supra, the Board held that a physician's opinion was insufficient to establish that
the miner's impairment did not arise out of coal mine employment where the opinion did not clearly
ascribe an origin to the miner's pulmonary disability.  Id. at 1-108.  However, the Board in Tanner
overruled Snorton to the extent that it stated that “the specific etiology of claimant's totally disabling
respiratory impairment need not be established by the party opposing entitlement.”  Tanner, 10
B.L.R. at 1-87.

A determination of the existence of a totally disabling respiratory or pulmonary impairment
shall be made in accordance with § 718.204.  20 C.F.R. § 718.305(c).  In the case of a deceased
miner, where there is no medical or other relevant evidence, affidavits of persons having knowledge
of the miner's condition shall be considered to be sufficient to establish the existence of a totally
disabling respiratory or pulmonary impairment.  20 C.F.R. § 718.305(b).  The Board has held that
“[l]ay evidence may not be used to establish the existence of a totally disabling respiratory
impairment under § 718.305 if the record contains other medical evidence.”  Bury v. Director,
OWCP, 9 B.L.R. 1-79, 1-81 (1986).

C. Twenty-five years or more of coal mine employment

The 25 year presumption is only applicable to survivors' claims filed between January 1, 1982
and June 30, 1982.  

In the case of a miner who died on or before March 1, 1978, who was employed for 25 or
more years in one or more coal mines prior to June 30, 1971, the eligible survivors of such miner



16.9Rev. August 2001

whose claims have been filed prior to June 30, 1982, shall be entitled to payment of benefits, unless
it is established that at the time of death such miner was not partially or totally disabled due to
pneumoconiosis.  20 C.F.R. § 718.306(a).  For purposes of the 25 year presumption, a miner will be
considered “partially disabled” if he or she had a reduced ability to engage in work as defined in
§ 718.204(b).  20 C.F.R. § 718.306(b).

To rebut the presumption, the evidence must demonstrate that the miner's ability to perform
work was not reduced at the time of his or her death; or that the miner did not have pneumoconiosis;
or that any disability that existed at the time of death was due to a cause other than pneumoconiosis.
20 C.F.R. § 718.306(c); Freeman v. Old Ben Coal Co., 3 B.L.R. 1-599 (1981), aff'd sub nom.
Freeman  v. Director, OWCP, 687 F.2d 214 (7th Cir. 1982).  None of the following items, by itself,
shall be sufficient to rebut the presumption:

(1) evidence that a deceased miner was employed in a coal mine at the time of death;

(2) evidence pertaining to a deceased miner's level of earnings prior to death;

(3) a chest x-ray interpreted as negative for the existence of pneumoconiosis; or

(4) a death certificate which makes no mention of pneumoconiosis.  

20 C.F.R. § 718.306(d).

In a survivor's claim filed on or after January 1, 1982, but prior to June 30, 1982, where
entitlement is sought to be established in accordance with § 718.306, where there is no medical or
other relevant evidence, affidavits (or equivalent sworn testimony) from persons knowledgeable
about the miner's physical condition shall be sufficient to establish total or partial disability;
however, such a determination shall not be based solely upon the affidavits or testimony of the
claimant and/or his or her dependents who would be eligible for augmentation of the claimant's
benefits if the claim was approved.  20 C.F.R. § 718.204(c)(5).

D. Complicated pneumoconiosis

Under § 718.304, there is an irrebuttable presumption that a miner's death was due to
pneumoconiosis if the miner suffered from complicated pneumoconiosis.  20 C.F.R. § 718.304.  In
a survivor's claim, where claimant has established the presumption under § 718.304, the survivor
must still establish that the miner's pneumoconiosis arose out of coal mine employment.  This is
because the regulations at Part 718 require that the miner be totally disabled due to coal workers'
pneumoconiosis, and the presumption at § 718.304 affords only a presumption of total disability due
to pneumoconiosis without regard to the etiology of the disease.  For an analysis of evidence to
determine whether complicated pneumoconiosis exists, see the subsection regarding complicated
pneumoconiosis at Chapter 11.
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Chapter 17
Onset, Augmentation, Termination, and Interest

I. Commencement of the payment of benefits
[ III(H) ]

Once it is determined that the claimant is entitled to benefits under the Act, the fact-finder
must determine from what date benefit payments should begin.  Benefits are paid in monthly
increments, beginning with the first month in which claimant satisfies all conditions of entitlement.
30 U.S.C. § 932(d);  20 C.F.R. § 725.203(a).  

A. Claims filed before July 1, 1973 (Part B claims)
 [ III(H)(4) ]

Claims filed between December 30, 1969 and June 30, 1974 are known as “Part B claims”
as they are filed, processed, and paid according to the provisions of Part B of title IV of the Act.  20
C.F.R. § 725.1(b); 20 C.F.R. Part 410.  For Part B claims, absent clear evidence establishing the date
of onset of disability, the date of disability is presumed to be the date of filing the claim.  McCoy v.
Valley Camp Coal Co., 2 B.L.R. 1-243, 1-247 to 1-248 (1979).

The 1977 amendments permit a claimant review under 20 C.F.R. Part 727 upon filing an
election card when benefits have been denied under Part B of title IV of the Act and the regulations
found at 20 C.F.R. Part 410.  For these claims that were denied by the Social Security Administration
and were subsequently granted after claimant elected review by the Department of Labor under 30
U.S.C. § 945(c), benefits should commence with the month during which the claimant elected review
under Part 727 of the regulations, when the onset date cannot be ascertained.  20 C.F.R.
§ 725.503(b).  See also Gottke v. Director, OWCP, 6 B.L.R. 1-1300, 1-1302 (1984).  Benefits can
be awarded retroactively under Parts 727 and 718, but not for any period prior to January 1, 1974.

B.  Claims filed on or after July 1, 1973 (Part C claims)
[ III(H)(1) ]

Claims filed on or after January 1, 1974 are known as “Part C claims” as they are filed,
adjudicated, and paid according to the provisions of Part C of title IV of the Act.  20 C.F.R.
§ 725.1(d).  Claims filed between July 1, 1973 and December 31, 1973, inclusive of those dates, are
known as “section transition 415 claims,” as they are adjudicated and paid according to that section
of the Act.  20 C.F.R. § 725.1(c).  According to the regulations, § 415 transition claims are
considered the same as Part C claims.

For Part C claims, if the claimant is a miner totally disabled due to pneumoconiosis, the
claimant should be paid his or her benefits beginning with the month of onset of total disability due
to pneumoconiosis.  33 U.S.C. § 906(a), as incorporated at 30 U.S.C. § 932(a).  See also 20 C.F.R.
§ 725.503; Carney v. Director, OWCP, 11 B.L.R. 1-32 (1987).  If the month of onset of disability
cannot be deduced from the evidence of record, the claimant should be paid beginning with the
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month during which the claim was filed.  20 C.F.R. § 725.503(b).  See Owens v. Jewell Smokeless
Coal Corp., 14 B.L.R. 1-47 (1990).  However, the filing date should not be used if uncontradicted
medical evidence establishes that the claimant was not totally disabled at some point after the claim
was filed.  See, e.g., Edmiston v. F & R Coal Co., 14 B.L.R. 1-65 (1990).

For all Part C claims (Parts 727 and 718), regardless of date of onset, no benefits are payable
for any period of eligibility before January 1, 1974.  20 C.F.R. § 725.503(e).  For § 415 transition
claims (20 C.F.R. § 410.490), no benefits are payable for any period of eligibility prior to July 1,
1973.  20 C.F.R. § 725.503(d).

1. Onset of disability

Once a claimant proves entitlement to benefits, benefits should be paid commencing at the
date of onset of total disability due to pneumoconiosis.  20 C.F.R. § 725.503.  To establish date of
onset of disability, the miner must demonstrate the date of total disability due to pneumoconiosis.
Edmiston, 14 B.L.R. at 1-69.   The miner cannot receive benefits for any month during which he or
she was not totally disabled.  Lykins v. Director, OWCP, 12 B.L.R. 1-181, 1-183 (1989).

The claimant bears the burden of proof in establishing the date of onset of total disability.
See, e.g., Johnson v. Director, OWCP, 1 B.L.R. 1-600 (1978).  In determining the onset date, the
administrative law judge must consider all relevant evidence of record and assess the credibility of
that evidence.  Lykins, 12 B.L.R. at 1-183.

The date of the first medical evidence of record indicating total disability does not necessarily
establish the onset date.  Such evidence only indicates that the miner became totally disabled at some
point prior to when the medical tests revealed claimant's disability.  Tobrey v. Director, OWCP, 7
B.L.R. 1-407, 1-409 (1984);  Hall v. Consolidation Coal Co., 6 B.L.R. 1-1306, 1-1310 (1984).  As
x-ray readings are probative only to the existence of pneumoconiosis and not to the extent of
disability, Short v. Westmoreland Coal Co., 10 B.L.R. 1-127, 1-129 n.4 (1987), x-ray readings alone
are insufficient to prove onset of disability.  However, x-rays may be used in conjunction with other
medical evidence to determine when pneumoconiosis has progressed to a totally disabling stage.
Gottke, 6 B.L.R. at 1-1302.  Also, lay testimony in combination with other evidence of record may
be used to establish claimant's onset date.  Cantrell v. United States Steel Corp., 6 B.L.R. 1-1003,
1-1007 (1984).

If the miner establishes that he has complicated pneumoconiosis according to 30 U.S.C.
§ 921(c)(3), the onset date is the month during which complicated pneumoconiosis was first
diagnosed.  Truitt v. North American Coal Corp., 2 B.L.R. 1-199, 1-203 to 1-204 (1979).  In Truitt,
the Board held that the miner was entitled to benefits from the first month the evidence established
that he suffered from complicated pneumoconiosis (in this case the earliest x-ray study interpreted
as positive for complicated pneumoconiosis), notwithstanding the fact that the study was interpreted
as positive two years after it was taken.  Moreover, it is noted that, in Williams v. Director, OWCP,
13 B.L.R. 1-28 (1989), the Board held that, “[i]f the evidence does not reflect when claimant's simple
pneumoconiosis became complicated pneumoconiosis, the onset date for payment of benefits is the
month during which the claim was filed or during which the claimant filed his election card, unless
the evidence affirmatively establishes that claimant had only simple pneumoconiosis for any period
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subsequent to the date of filing or date of election.”  The Board noted, however, that the
administrative law judge committed error when she did not consider a series of early chest x-rays
which were interpreted as positive for the existence of complicated pneumoconiosis.

2. Effect of continuing employment

Generally, the claimant is not entitled to benefits for any period during which he or she
engaged in coal mine employment or comparable gainful work.  20 C.F.R. § 725.503A.  However,
if claimant has shown that he or she has complicated pneumoconiosis under 30 U.S.C. § 921(c)(3),
continued employment does not preclude the commencement of benefits. 20 C.F.R.
§ 725.503A(a)(1).

In order to retain entitlement to benefits under the Act, the miner must end all coal mine
employment within one year from the date of final disposition of his or her claim.  20 C.F.R. 
§ 725.503A(a)(2).  As engaging in any comparable gainful work indicates that claimant is in fact not
totally disabled,  compensation payments are suspended for any period during which claimant
engages in comparable gainful employment.  20 C.F.R. § 725.503A(c).

3.  Petitions for modification

Under the amended regulations, § 725.503(d) has been amended to address onset
determinations in claims involving modification petitions and it provides as follows:

(d) If a claim is awarded pursuant to section 22 of the Longshore Act and § 725.310,
then the date from which benefits are payable shall be determined as follows:

(1) Mistake in fact.  The provisions of paragraphs (b) or (c) of this
section, as applicable, shall govern the determination of the date from
which benefits are payable.
(2) Change in conditions.  Benefits are payable to a miner beginning
with the month of onset of total disability due to pneumoconiosis
arising out of coal mine employment provided that no benefits shall
be payable for any month prior to the effective date of the most recent
denial of the claim by a district director or administrative law judge.
Where the evidence does not establish the month of onset, benefits
shall be payable to such miner from the month in which the claimant
requested modification.

20 C.F.R. § 725.303(d) (Dec. 20, 2000).

C. Survivors' claims

If the claimant is an eligible survivor of a miner entitled to benefits under the Act, benefits
may be paid beginning with the month of the miner's death.  20 C.F.R. § 725.503(c).  However, if
the miner died before January 1, 1974, benefits are payable commencing January 1, 1974.  20 C.F.R.
§ 725.503.
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II. Augmentation of benefits
[ III(H) ]

A claimant's award of benefits under Part C of the Act should be augmented on behalf of the
following dependents who meet the conditions of relationship set out in the regulations:  (1) spouse;
(2) divorced spouse; or  (3) child.  20 C.F.R. § 725.210.  For the miner's benefits to be supplemented
because of any of these relationships, the individual must qualify under both a relationship test and
a dependency test.  The individual must establish the validity of the purported relationship and the
appropriate degree of dependency upon the miner.

Augmentation of benefits commences with the first month in which the dependent satisfies
all of the conditions applicable to that particular relationship, according to the regulations at 20
C.F.R. §§ 725.204-725.209.  Augmentation continues through the month before the month in which
the dependent ceases to qualify under any of the enumerated conditions.  20 C.F.R. § 725.211.

Although the conditions for establishing entitlement due to dependency parallel the
requirements for survivors' claims, the two types of benefits are functionally distinct.  Augmented
benefits are paid to the miner on behalf of qualifying individuals who are dependent upon that living
miner for support.  Survivor's claims are paid to qualifying dependents upon the death of a miner
who was entitled to benefits under the Act.  Unlike claims for augmentation of benefits, which are
inexorably linked to the miner's claim, survivor's claims are discrete and functionally distinct from
the miner's claim.

A. Spouse

An individual satisfies the entitlement condition of the relationship test for miner's spouse
set forth at 20 C.F.R. § 725.204(a) under any of the following criteria:

(1)  if the individual's marriage to the miner would be valid under the laws of the
state in which the miner is domiciled;  

(2)  if the individual would qualify for the miner's intestate property, either as the
miner's spouse or as an individual otherwise entitled to the spousal share, under the
laws of intestate succession of the state in which the miner is domiciled; or,

(3)  if the individual participated in a marriage ceremony with the miner that would
have been valid but for an unknown legal impediment.

20 C.F.R. § 725.204.   Under this third scenario, augmentation for that individual ceases either upon
another individual qualifying as the miner's spouse for augmentation purposes or upon the individual
validly marrying any person other than the miner.  20 C.F.R. § 725.204.

An individual qualifies for the status of dependent spouse according to the dependency test
set forth at 20 C.F.R. § 725.204 under any of the following criteria:
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(1) if the individual is a member of the same household as the miner, 20 C.F.R.
§ 725.205(a);  

(2) if the individual is receiving regular support contributions from the miner, either
voluntarily or under court order, 20 C.F.R. §§ 725.205(b)-(c); 

(3) if the individual is the natural parent of the miner's child, 20 C.F.R. § 725.205(d);
or,

(4) if the individual was married to the miner for at least one year.

20 C.F.R. § 725.205(e).

B. Divorced spouse

An individual satisfies the entitlement condition for miner's divorced spouse under the
relationship test set forth at 20 C.F.R. § 725.206 if this individual has been married to the miner for
ten years before the divorce decree.  If the individual was married and divorced from the miner more
than once, the relationship test is satisfied if the individual and the miner were married in each of
the ten calendar years prior to finalization of divorce.  Id.

An individual claiming to be the miner's dependent divorced spouse qualifies for that status
under the dependency test set forth at 20 C.F.R. § 725.207 under either of the following criteria:

(1)  if the individual is receiving at least one-half of his or her support from the
miner, 20 C.F.R. § 725.207(a);  or,

(2)  if the individual is receiving “substantial contributions” from the miner pursuant
to either written contract or court order, 20 C.F.R. § 725.207(b)-(c).

Child support should not be used in calculating the support share.  Trevena v. Director, OWCP, 7
B.L.R. 1-799, 1-802 (1985).

C. Child

An individual satisfies the entitlement condition of the relationship test for miner's child set
forth at 20 C.F.R. § 725.208 under any of the following criteria:

(1)  if the individual is the beneficiary's child according to the laws of the state in
which the beneficiary is domiciled, 20 C.F.R. § 725.208(a); 

(2)  if the individual is the beneficiary's legally adopted child, 20 C.F.R.
§ 725.208(b);  

(3)  if the individual is the beneficiary's stepchild by reason of a valid marriage of the
beneficiary to the individual's natural or adoptive parent, 20 C.F.R. § 725.208(c);  
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(4)  if the individual would qualify under state law for a child's share of the
beneficiary's intestate property, 20 C.F.R. § 725.208(d); or

(5)  if the individual is the beneficiary's natural son or daughter, and

(a)  does not otherwise qualify under the regulations set forth in 20
C.F.R. §§ 725.208(a)-(d),

(b)  does meet the evidentiary requirements set forth in either 20
C.F.R. § 725.208(e) or 20 C.F.R. § 725.208(f).

For the individual claiming to be the miner's dependent child to qualify for that status under
the dependency test set forth at 20 C.F.R. § 725.209, that individual must be unmarried and either
under the age of 18, disabled, or a qualifying student.

For purposes of augmenting benefits based upon a dependent child, benefits payable both to
a miner and to a miner's surviving spouse may be augmented as appropriate under the regulations.
20 C.F.R. § 725.208.

In Blair v. R&E Coal Co., 20 B.L.R. 1-15 (1996)(on recon.), the Board held that benefits may
be augmented to the survivor of a miner who adopted a child after the miner's death.  In so holding,
the Board concluded that the “relationship test” was satisfied upon legal adoption of the child and
that, because the child is unmarried and under 18 years of age, she also satisfies the “dependency
test.”

D. Special rules for Part B claims

For special regulations regarding augmentation of benefits for successful Part B claimant,
see 20 C.F.R. §§ 410.300-410.395.

III. Interest on overdue benefits
[ III(C)(1) ]

After making an initial determination that claimant is eligible for benefits under the Act, and
after the district director concludes that the employer has been properly named as the  responsible
operator, the employer should commence the payment of benefits within 30 days in accordance with
20 C.F.R. § 725.522.  If the employer does not pay any portion of the benefits due the claimant under
the district director's initial determination of eligibility, an administrative law judge's decision and
order,  a decision filed by the Benefits Review Board, or a decision by a United States circuit court
of appeals, that employer is liable to the beneficiary for simple annual interest on all past due
benefits.  20 C.F.R. § 725.608(a).  This amount includes any penalties for non-payments assessed
pursuant to 20 C.F.R. § 725.607.  See Chapter 21 regarding interest assessed on past due medical
benefits.
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A. Assessed against employer, not Trust Fund

Interest may only be assessed against an employer; the Trust Fund cannot be held liable for
the payment of interest to a claimant.  Marple v. Jones & Laughlin Steel Corp., 7 B.L.R. 1-580,
1-581 (1984).

B. Date of accrual 

For claims filed after December 31, 1981, interest begins to accrue 30 days after the initial
determination of eligibility.  20 C.F.R. § 725.608(a).  See also Baldwin v. Oakwood Red Ash Coal
Corp., 14 B.L.R. 1-23, 1-27 to 1-28 (1990).  This rule also holds for claims filed on or before that
date.  But see Clinchfield Coal Co. v. Cox, 611 F.2d 47, 48 (4th Cir. 1979) (following earlier
Benefits Review Board interpretation).  For survivors' claims, interest begins to accrue as of the
month of the miner's death.  Harkey v. Alabama By-Products Corp., 7 B.L.R. 1-26, 1-29 (1984).

However, in Greene v. Director, OWCP, 892 F.2d 1385 (8th Cir. 1990), the government was
not required to pay interest on benefits awarded to a miner's widow during the period between the
Board's reversal of the administrative law judge's award and the circuit court's reversal of the Board.

C. Payments made by the Trust Fund

If benefits due are paid from the Black Lung Disability Trust Fund, the employer is liable for
simple interest upon the amount that must be reimbursed to the Trust Fund.  20 C.F.R. § 725.608(b).
The employer's liability for such interest begins on the date that such benefits were due and payable.
Harkey, 7 B.L.R. at 1-29.

D. The interest rate

The applicable interest rate for all amounts due for years after 1982 is the rate in effect for
that calendar year according to Internal Revenue Code § 6621.  20 C.F.R. § 725.608(c). 

IV. Termination of benefits

The miner is entitled to receive benefits through the month before the month in which the
miner dies or his total disability otherwise ceases.  20 C.F.R. § 725.203(b).



30 See 20 C.F.R. § 725.522(b) (Dec. 20, 2000).
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Chapter 18
Overpayment, Waiver, and Recovery

I. “Overpayment” defined
[ III(C)(2)(e) ]

The provisions at 20 C.F.R. § 725.522(c)30 state that if benefit payments are commenced prior
to the final adjudication of the claim and it is later determined by an administrative law judge, the
Benefits Review Board (“Board”), or a court of appeals that the claimant was ineligible to receive
such payments, such payments shall be considered overpayments pursuant to § 725.540 and may be
recovered in accordance with the provisions of Part 725.  The regulations at § 725.540(a) provide
the following additional means by which an overpayment may be created:

a)  General.  As used in this subpart, the term “overpayment” includes:

(1)  Payment where no amount is payable under this part;

(2)  Payment in excess of the amount payable under this part;

(3)  A payment under this part which has not been reduced by the
amounts required by the Act (see § 725.533);

(4)  A payment under this part made to a resident of a State whose
residents are not entitled to benefits (see §§ 725.402 and 725.403);

(5)  Payment resulting from a failure to terminate benefits to an
individual no longer entitled thereto;

(6)  Duplicate benefits paid to a claimant on account of concurrent
eligibility under this part and Part 410 or 727 of this title or as
provided in § 725.309.

20 C.F.R. § 725.540(a).  Further, the amended regulations make clear that “[n]o operator or carrier
may recover, or make an adjustment of, an overpayment without prior application to, and approval
by, the Office which shall exercise full supervisory authority over the recovery of or adjustment of
all overpayments.”  20 C.F.R. § 725.547(b) (Dec. 20, 2000).



31  Reference to the FCCA at § 725.544(a) has been deleted under the amended regulations and replaced by
citation to 31 U.S.C. § 3711.  Also, the amended regulations provide that the agency's claims for the recovery of an
overpayment may not exceed $100,000, exclusive of interest.

32  It is important to note that, prior to applicability of the December 20, 2000 regulations, the waiver provisions
at 20 C.F.R. §§ 725.541-725.544 are inapplicable where the overpayment was made by an employer or insurance carrier.
20 C.F.R. § 725.547.  The amended regulations provide, however, that the foregoing waiver provisions are applicable
to overpayments made by responsible operators.  20 C.F.R. § 725.547(a) (Dec. 20, 2000).

33  It is noteworthy that the Board has concluded that the provisions at § 725.544, which address the claimant's
ability to pay the overpayment amount, are inapplicable to the issue of waiver which “pertains to the separate issue of
collection and compromise of claims.”  Ashe v. Director, OWCP, 16 B.L.R. 1-1-109 (1992).
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II. Jurisdiction

A. Federal Claims Collection Act31

In Jones v. Director, OWCP, 14 B.L.R. 1-80 (1990), the Board held that the administrative
law judge and the Board had subject matter jurisdiction over the issue of waiver and recovery of
overpayment.  33 U.S.C. § 921(b); 20 C.F.R. §§ 725.450 and 725.481.  The Board stated that the
Federal Claims Collection Act's (FCCA) $20,000 ceiling on agency discretion with respect to the
compromise and collection of claims does not affect the jurisdiction of the Office of Administrative
Law Judges or Board to determine whether overpayments should be waived.  The provisions of the
FCCA, as amended by the Debt Collection Act of 1982, are not triggered until a collectible claim
or debt to the government is found to exist.  An overpayment does not become a claim or debt within
the meaning of the Debt Collection Act until a determination that it will not be waived has been
made.  The FCCA's $20,000 limitation does not come into effect until the waiver process is
complete; thus, it does not affect the administrative law judge's or the Board's jurisdiction in waiver
determinations.  See also Potisek v. Director, OWCP, 14 B.L.R. 1-87 (1990).

B. Six year statute of limitations inapplicable

A claim for recovery of an overpayment pursued by the Director is not time-barred by the six-
year statute of limitations.  In Nelson v. Director, OWCP, 21 B.L.R. 1-5 (1997), Claimant argued that
a 1993 overpayment claim filed by the DOL was untimely pursuant to the six year statute of
limitations contained at 28 U.S.C. § 2415(a) where the DOL had “enough information in 1979 to
seek recovery.”  The Board held, however, that the DOL's action to recover an overpayment “is not
an action for money damages within the meaning of § 2415(a)” such that the claim was not time-
barred.  

III. Waiver of recovery of overpayment

Overpayments may be waived under certain circumstances.32  The regulations provide that
there shall be no adjustment or recovery of an overpayment in any case where an incorrect payment
has been made with respect to an individual: (a) who is without fault; and where (b) adjustment or
recovery would either: (1) defeat the purpose of title IV of the Act, or (2) be against equity and good
conscience.  20 C.F.R. § 725.542.33
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Also, the provisions at 20 C.F.R. § 410.561h require waiver of adjustment or recovery of an
overpayment under §§ 410.561e(a), (b), and (c), and 410.561f.  Pursuant to § 725.543, the standards
for determining the applicability of the criteria of § 725.542 shall be the same as those applied by
the Social Security Administration under §§ 410.561-410.561h.

A. Entitlement to a hearing

If a claimant seeks waiver of the recovery of an overpayment which was paid by the Trust
Fund, he or she is entitled to request and receive a hearing prior to the Director, OWCP being
authorized to commence recoupment of the amount paid.  See Jones, supra; Potisek, supra.
However, in  Justus v. Knox Creek Coal Co., 16 B.L.R. 1-95 (1992), the Board held that, where an
overpayment is made by an employer/carrier, “the administrative law judge properly found that the
hearing requested by claimant was not within his jurisdiction and could serve no purpose.”  But see
footnote 26, supra (the waiver provisions apply to overpayments made by the responsible operator
under the amended regulations).

In Nelson v. Director, OWCP, 21 B.L.R. 1-5 (1997), the Board reiterated that “prior to the
recovery of an overpayment, a (claimant) has a right to an oral hearing on the issues of fault and
whether recovery would defeat the purpose of the Act or be against equity and good conscience.”
Because no hearing had been held with regard to these issues, the claim was remanded.

B. “Without fault” defined

If the finder of fact concludes that claimant is at fault, there is no need to consider whether
recovery would be against equity and good conscience or defeat the purpose of the Act, as waiver
would be prohibited.  20 C.F.R. §§ 725.542 and 410.561a(a)(b)(2).  See also Hampton v. Director,
OWCP, 11 B.L.R. 1-118 (1988) (the Board affirmed an administrative law judge's finding that
claimant was at fault when she remarried and failed to inform the DOL even though uncontradicted
testimony established that employees at the Social Security Administration said that her remarriage
would not affect her eligibility for benefits).  

1. Honest mistake

A finding of “without fault” does not necessarily involve a finding of no bad faith or
misrepresentation on claimant's part, as “fault” can be the result of an honest mistake.  Barone v.
Bowen, 869 F.2d 49 (2d Cir. 1989); Morgan v. Finch, 423 F.2d 551 (6th Cir. 1970).  Further, the
Board held that actions of the government are not relevant in determining whether claimant is
“without fault” under 20 C.F.R. § 410.561(b).  Valente v. Secretary of Health & Human Services,
733 F.2d 1037 (2d Cir. 1984); Morgan, supra; Jones v. Director, OWCP, 14 B.L.R. 1-80 (1990).
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2. Erroneous information

a. Prior to applicability of December 20, 2000 regulations
   

Under § 410.561h, an adjustment or recovery of an overpayment will be waived if a claimant
relies on “erroneous information” as described in § 410.561f.  If the claimant relies on erroneous
information, he or she will be without fault and will not have to undergo further analysis under
§ 410.561a.  However, where a claimant is initially found entitled to benefits, receives interim
benefits, and then the claim is finally denied, such initial determination of entitlement does not
constitute “erroneous information.”  Potisek v. Director, OWCP, 14 B.L.R. 1-87 (1990) (the Board
held that claimant did not rely on “erroneous information” under 20 C.F.R. § 410.561(f) where
Department of Labor failed to advise claimant of possibility that she would have to repay interim
benefits if claim was ultimately denied; § 410.561(f) contemplates situation where agency official
provides misinformation, not a failure to provide information). See also Bracher v. Director, OWCP,
14 F.3d 1157 (7th Cir. 1994); McConnell v. Director, OWCP, 993 F.2d 1454, 1458 (10th Cir. 1993);
Napier v. Director, OWCP, 999 F.2d 1032, 1035 (6th Cir. 1993).  Also, the Board held that a
stipulation that the claimant is “without fault” in the creation of the overpayment under 20 C.F.R.
§ 410.461(b) is not a concession that the claimant is without fault by relying on “erroneous
information” within the meaning of 20 C.F.R. § 410.561f.  Freedline v. Director, OWCP, BRB No.
89-0329 BLA (Sept. 20, 1991)(unpub.).

Moreover, in Weiss v. Director, OWCP, 16 B.L.R. 1-56 (1990), the Board held that an initial
determination of entitlement is not the sort of “erroneous information” to which § 410.561f is
referring.  The Board noted that § 410.561f refers to erroneous information “with respect to the
interpretation of a pertinent provision of the Act or regulations,” not a factual finding regarding
claimant's entitlement to benefits under the Act.  See generally Potisek, supra;  McConnell v.
Director, OWCP, 993 F.2d 1454 (10th Cir. 1993).

In Bracher v. Director, OWCP, 14 F.3d 1157 (7th Cir. 1994), the Seventh Circuit agreed with
the Tenth Circuit's holding in McConnell v. Director, OWCP, 993 F.2d 1454, 1458 (10th Cir. 1993)
that the district director's initial award of benefits does not constitute the type of “erroneous
information” contemplated in the Act in determining whether to waive an overpayment.  In this vein,
the Bracher court held that interim black lung payments to a miner, who is ultimately found to not
be entitled to benefits, are recoverable under the overpayment and recoupment provisions of the Act.
See also Benedict v. Director, OWCP, 29 F.3d 1140 (7th Cir. 1994).

It is further noted that, in Napier v. Director, OWCP,  999 F.2d 1032 (6th Cir. 1993), the
Sixth Circuit disagreed and remanded an overpayment claim to permit the widow to offer an autopsy
report indicating that the miner died due to pneumoconiosis.  The court determined that it would be
inequitable “to require his estate to disgorge the money” if the record supports entitlement to
benefits.
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b. After applicability of December 20, 2000 regulations

Under certain circumstances, the amended regulations provide that an overpayment shall not
be subject to collection where the claimant is without fault.  The language at § 725.310(d) reads as
follows:

An order issued following the conclusion of modification proceedings may terminate,
continue, reinstate, increase or decrease benefit payments or award benefits.  Such
order shall not affect any benefits previously paid, except that an order increasing the
amount of benefits payable based on a finding of a mistake in a determination of fact
may be made effective on the date from which benefits were determined payable by
the terms of an earlier award.  In the case of an award which is decreased, no
payment made in excess of the decreased rate prior to the date upon which the party
requested reconsideration under paragraph (a) of this section shall be subject to
collection or offset under subpart H of this part, provided the claimant is without
fault as defined by § 725.543.  In the case of an award which is decreased following
the initiation of modification by the district director, no payment made in excess of
the decreased rate prior to the date upon which the district director initiated
modification proceedings under paragraph (a) shall be subject to collection or offset
under subpart H of this part, provided the claimant is without fault as defined by
§ 725.543.  In the case of an award which has become final and is thereafter
terminated, no payment made prior to the date upon which the party requested
reconsideration under paragraph (a) shall be subject to collection or offset under
subpart H of this part.  In the case of an award which has become final and is
thereafter terminated following the initiation of modification by the district director,
no payment made prior to the date upon which the district director initiated
modification proceedings under paragraph (a) shall be subject to collection or offset
under subpart H of this part.

20 C.F.R. § 725.310(d) (Dec. 20, 2000).  In its comments, the Department noted that subsection (d)
was revised “with the stated purpose of prohibiting the recovery, by either the Trust Fund or a
responsible operator, of benefits paid pursuant to a final award of benefits that is later modified.” 
Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,975 (Dec. 20, 2000).  The Department also made it clear that the district director must initiate the
modification proceeding in order to preclude collection of any payments made pursuant to the prior
final award.  Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65
Fed. Reg. 79,975 (Dec. 20, 2000).    

It is further noted that the amended regulations provide that the waiver provisions at
§§ 725.541-725.544 are applicable to overpayments made by responsible operators as well as the by
the Director, OWCP.  20 C.F.R. § 725.547(a) (Dec. 20, 2000).  In its comments, the Department
stated the following:

The Department concluded that the opportunity to obtain a waiver or adjustment of
a debt should be made available to all claimants regardless of their benefits' source.

. . .
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The Department also rejected the position that waiver of an overpayment owed an
operator amounted to the unconstitutional deprivation of property, citing caselaw
upholding overpayment recoveries under the more restrictive Longshore and Harbor
Workers' Compensation Act (LHWCA), 33 U.S.C. § 914(j), 922, as incorporated by
30 U.S.C. § 932(a).  

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
80,016 (Dec. 20, 2000).

C. “Defeat the purpose of title IV of the Act” defined 

The provisions at § 410.561c state that the phrase “defeat the purpose of title IV” means to
“deprive a person of income required for ordinary and necessary living expenses.”  In Keiffer v.
Director, OWCP, 18 B.L.R. 1-35 (1993), the Board held that the overpayment regulation does not
“provide for consideration of prospective expenses;” rather, “the administrative law judge's decision
and order must be based on the evidence of [current income and] current expenses in the record
before him, 20 C.F.R. § 725.477(b), not on what could happen in the future.”  Thus, the fact that the
miner's wife will someday need full-time nursing care cannot be considered.  However, the Board
noted that the claimant may seek modification at any time based upon a change in financial
circumstances.  See also Rosimos v. Director, OWCP, BRB No. 89-2527 BLA (April 30,
1991)(unpub.) (the claimant's age, and unexpected medical costs relating to the claimant's health are
not properly considered); McConnell v. Director, OWCP, 993 F.2d 1454 (10th Cir. 1993) (income
of a claimant's wife could be considered in determining whether recovery of overpayment would
defeat the purposes of the Act, despite contention that the income was the wife's property, but
expenses paid by the claimant's wife in support of her 43 year old daughter and other children could
not be considered in absence of evidence that the claimant and his wife were legally responsible for
such support).

In Gordon v. Director, OWCP, 14 B.L.R. 1-60 (1990), the Board held that “installment
payments” under § 410.561c(a)(1), as incorporated into Department of Labor regulations at 20
C.F.R. § 725.543, include department store credit card accounts and are thus, “ordinary and
necessary expenses.”  The Board further held that the different subsections under § 410.561a are
separate categories and must be considered independently of each other.  

The Board has held that the payments need not be for someone for whom the claimant is
legally responsible.  As an example, gifts to claimant's granddaughter were “ordinary and necessary
expenses.”  But see McConnell, supra; Smith v. Director, OWCP, BRB No. 89-3561 BLA (February
26, 1991) (unpub.) (the Board cited Gordon but upheld administrative law judge's finding that annual
expenses for gifts, landscaping, and restaurant meals “perhaps went beyond those costs which are
considered as ordinary and necessary expenses under the Act”).

D. “Against equity and good conscience” defined 

Section 410.561d states that it is “against equity and good conscience” when a claimant
relinquishes a valuable right or changes his or her position for the worse based on notice that a
payment would be made or by reason of an incorrect payment.  A claimant must demonstrate that
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the money was spent in such a manner that would not have occurred but for receipt of the
overpayment.  McConnell v. Director, OWCP, 993 F.2d 1454 (10th Cir. 1994) (money spent on
extended vacation could not be recovered).  Section 410.561d specifically states that the claimant's
financial circumstances are irrelevant in determining whether recovery would be against equity and
good conscience.  See Hervol v. Director, OWCP, 16 B.L.R. 1-53 (1990).  In Strickland v. Director,
OWCP, BRB No. 89-2963 BLA (Sept. 24, 1991) (unpub.), the Board held that recovery of an
overpayment is not against equity and good conscience where the claimant, expecting to receive
benefits, resigns from employment six years prior to the award of interim benefits.  The Board
concluded that claimant did not relinquish a valuable right or change his position for the worse in
reliance on an overpayment pursuant to § 410.561d since he resigned prior to a determination that
he was entitled to benefits.  See also Smith v. Director, OWCP, BRB No. 89-3561 BLA (Feb. 26,
1991)(unpub.)(the Board held that overpayment should not be waived on the basis of detrimental
reliance where the claimant purchased items like a camper vehicle and the evidence failed to
establish that the “claimant would not have been able to undertake those financial obligations
without the income from the benefits”). 

In Benedict v. Director, OWCP, 29 F.3d 1140 (7th Cir. 1994), the court held that lump sum
recovery of an overpayment was not against equity and good conscience as:

Benedict admits that he neither relinquished a valuable right nor changed his position
for the worse because of the overpayment.  Instead he argues that recovery of the
overpayment would simply be unfair because it would force him and his wife to
relinquish a large portion of their savings accumulated over the course of their lives.
While we are not unsympathetic to Benedict's position, we also recognize that
Benedict's receipt of the interim benefits enabled him, at a minimum, to maintain his
high level of savings  Had Benedict not received the interim benefits, he may well
have spent whatever savings he accumulated in precisely the same way that he spent
the interim benefits, thus reducing his life savings by a corresponding amount.

V. Amount of the overpayment

In calculating the amount of the overpayment, § 725.535(d) provides an exclusion for legal,
medical, or related expenses incurred in connection with a state or federal claim for benefits for
disability or death due to pneumoconiosis.  In Pickens v. Director, OWCP, 19 B.L.R. 1-116 (1995),
the claimant was found liable for an overpayment of Black Lung benefits because he received a
concurrent state award for permanent total disability, 15% of which was due to pneumoconiosis.
The claimant paid $7,600 in attorney's fees in order to obtain the state award.

The Board held that in determining the extent to which the overpayment should be reduced
in light of the legal expenses incurred in connection with the state award as required by 20 C.F.R.
§ 725.535(d), the burden is on the claimant to establish the amount of legal expenses which are
related to obtaining that portion of the state award attributable to pneumoconiosis.  Mere submission
of payment receipts, without any indication that the time charged was spent obtaining the
pneumoconiosis portion of the state award is insufficient.  The Board concluded that, in the absence
of more specific evidence supplied by a claimant, the percentage of the state award due to
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pneumoconiosis is an acceptable form of “other evidence” under § 725.535(d) in determining the
portion of attorney's fees to be excluded from the amount of the overpayment. 

Depending upon how the fees or expenses are apportioned, the regulatory exclusion can
provide a significant reduction in the amount of the overpayment for which the claimant is liable.
In Cadle  v. Director, OWCP, 19 B.L.R. 1-56 (1994), the Board set forth the method for apportioning
legal fees and medical expenses incurred in connection with the state claim where the attorney's fees
and costs are awarded by the state in a lump sum without any mandate for their disbursement.  First,
if the state award is in a lump sum, it is broken down into monthly payments. Then, the monthly state
award is credited toward the claimant's legal fees and expenses thereby delaying the reduction of
claimant's federal monthly benefits on account of his concurrent state award until he has received
an amount of state benefits equal to the attorney's fees and costs.  See also Director, OWCP  v.
Barnes and Tucker Co., 969 F.2d 1524 (3d Cir. 1992). 

To illustrate:  Assume a claimant is awarded a lump sum of $24,000 in state benefits for
disability due to pneumoconiosis covering a period of two years for which he also received federal
black lung benefits of $500 per month, and that $10,000 of the state award was paid to the claimant's
attorney for legal fees and expenses.  Initially, the overpayment of federal benefits is calculated to
be $12,000; after excluding the claimant's legal fees and expenses, the overpayment is reduced by
$5,000 ($500 x 10 months) to reflect the ten months of state benefits required to pay the legal fees
and expenses incurred in obtaining the state award.

Please note that in Cadle, the Board overruled Scuilli v. Bethlehem Mines Corp., 8 B.L.R.
1-206 (1985) to the extent it is inconsistent with Cadle.  In Scuilli, the Board held that attorney's fees
and expenses should be spread evenly over the life of a benefit award on a monthly basis and then
subtracted on a monthly basis from the state monthly benefit; the net state benefit amount is then
used to determine the offset.  Since most state benefit awards are more generous than federal awards,
the effect of this pro rata method would eliminate any exclusion for attorney's fees and expenses
from the amount of the overpayment.
  
V. Recovery of the overpayment

A. Entitlement to a hearing

Citing to Califano v. Yamasaki, 442 U.S. 682 (1979), the Board held that, in cases where the
waiver of recovery of overpayment is not an issue, the district director may begin recoupment prior
to a hearing and decision concerning the amount of the overpayment.  Burnette v. Director, OWCP,
14 B.L.R. 1-152 (1990).

B. Repayment amount and schedule

If it is determined that the overpayment cannot be waived (in the case of a responsible
operator under the pre-December 2000 regulations) or will not be waived (in the case of the Director,
OWCP or responsible operator under the amended December 2000 regulations), then there are two
issues presented regarding the overpayment:  (1) the actual overpayment amount that the claimant
received, and (2) the amount that may be recovered by the Director, OWCP or employer.  
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The Board has issued conflicting rulings regarding whether the administrative law judge must
establish a repayment schedule for those overpayments which will not be waived.  In Tamborini v.
Director, OWCP, BRB No. 90-0845 BLA (October 4, 1991) (unpub.), the Board remanded an
overpayment case stating that the administrative law judge failed to provide a rationale in support
of a repayment schedule of $150.00 a month given that the claimant had $115,703.63 in securities
and mutual funds.  The Board concluded that the administrative law judge “must determine whether
the claimant is capable of making immediate restitution of the full overpayment amount.”  See also
Ashe v. Director, OWCP, 16 B.L.R. 1-109 (1992) (the Board also held that it is within the
administrative law judge's discretion to consider assets of the claimant's spouse in determining the
repayment amount and schedule); McConnell, supra. 

In Keiffer v. Director, OWCP, 18 B.L.R. 1-35 (1993), the Board held that the administrative
law judge must consider the “financial circumstances of the entire household, including the
combined income and expenses of both claimant and spouse as well as jointly and separately owned
assets in determining claimant's ability to repay and (the amount of) overpayment.”  The Board
further held that the administrative law judge should “discuss the impact of depletion of an income-
producing asset on claimant's future monthly income relative to his monthly expenses as well as how
claimant's other assets would enhance is repayment ability.  In the event that the claimant's financial
circumstances change, the Board noted that he or she may seek modification:

[T]he purpose of the formal hearing is to establish the existence of the debt, not how
it will be paid.  (citations omitted).  The administrative law judge's inquiry is merely
whether claimant is in a financial position to assume repayment of the debt created
by the overpayment.  Once the debt is established as owing, and collection efforts
begin...claimant has the right to seek modification if his financial circumstances
change, see 4 C.F.R. § 104.2(b); 20 C.F.R. § 725.310.

Id.  After issuance of Keiffer, the Board issued an unpublished decision in Jennings v. Director,
OWCP, BRB No. 97-1537 BLA (May 27, 1998) and upheld an administrative law judge's finding
that, because Claimant's monthly income exceeded his monthly expenses, “recovery of the
overpayment would not deprive claimant of funds needed to meet ordinary and necessary living
expenses.” The Board further affirmed the administrative law judge's conclusion that Claimant was
entitled to a partial waiver of the overpayment amount upon finding that Claimant had “changed his
position for the worse and relinquished a valuable right by both paying . . . toward his daughter's
college tuition and by paying . . . for house repairs.”  However, the Board then held that an
administrative law judge does not have the authority to determine a repayment schedule in a case
involving a claim for repayment of overpayment.  Rather, the administrative law judge is limited to
determining the amount of the overpayment and whether the overpayment should be partially or
totally waived.  The Board cited to its decision in Kieffer v. Director, OWCP 18 B.L.R. 1-35 (1993)
and concluded that “[t]he purpose of the formal hearing is to establish the existence of debt, not how
it will be repaid.”

However, in the unpublished decision of Collins v. Director, OWCP, BRB No. 98-0371 BLA
(Nov. 27, 1998)(unpub.), the Board did not follow Keiffer and stated the following:
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The administrative law judge has simply accepted claimant's assertion of an ability
to repay $50.00 per month; but, especially in light of claimant's $450.00 monthly
surplus, the administrative law judge has failed to indicate why the $50.00 per month
repayment amount is any more viable than the $100.00 figure arrived at by the
district director or any other figure.  Inasmuch as the administrative law judge has
failed to explain how he has arrived at the $50.00 figure, we hold that his
determination violates the Administrative Procedure Act . . ..

. . .

Accordingly, on remand the administrative law judge must fully explain his basis for
arriving at the $50.00 figure or, in the alternative, must craft another repayment plan.

This holding appears to run contrary to the Board's holding in Keiffer wherein it concluded that the
purpose of the formal hearing is to establish the existence of a debt, “not how it will be paid.”
Indeed, in Keiffer, the Board stated that “[t]he administrative law judge's inquiry is merely whether
claimant is in a financial position to assume repayment of the debt created by the overpayment.” 

C. Offset of a state benefit award

Often, an overpayment to the claimant will stem from the fact that he or she is receiving
benefits both from a state award as well as a federal award.  The regulations provide that federal
benefits be offset by any state benefits which are awarded to the claimant.  30 U.S.C. § 932(g); 20
C.F.R. § 725.535.  See O'Brockta v. Eastern Assoc. Coal Co., 18 B.L.R. 1-71 (1994), aff'd., 54 F.3d
141 (3d Cir. 1995). Section 725.535(b), providing that only concurrent state awards may offset
federal awards, precludes offset of a prior state award against subsequent federal black lung benefits
as the state award covers benefits for a period ending before a claimant becomes entitled to federal
benefits.  Harmon Mining Co. v. Director, OWCP, 826 F.2d 1388 (4th Cir. 1987).

In Lucas v. Director, OWCP, 14 B.L.R. 1-112 (1990), the Board determined that, where the
State of West Virginia found that 15% of the claimant's disability was due to pneumoconiosis, then
only 15% of the state award was attributable to the disease for the purposes of determining the
amount of overpayment and offset.  See Burnette, supra.

In Director, OWCP v. Hamm, 113 F.3d 23 (4th Cir. 1997), the court noted that offset
provisions under the Act are “designed to supplement, but not duplicate, state benefits for
pneumoconiosis.”  As a result, it concluded that the Board's determination that Claimant's “federal
benefits . . . be offset by only 20 percent of his total state benefits because only 20 percent of those
benefits could be attributable to pneumoconiosis,” was in error.  In this vein, the Fourth Circuit
stated the following:

Hamm receives lifetime benefits from West Virginia for total disability.  Prior to
obtaining his total disability award, Hamm received a number of permanent partial
disability (PPD) awards from the state.  In 1974, 1977, and 1988, he obtained PPD
awards of 15, 15, and 20 percent respectively for pneumoconiosis.  His second and
third awards were based on increases in his total impairment due to pneumoconiosis
to 30 percent and finally 50 percent.
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Consequently, the court determined that the aggregate prior awards resulted in a State determination
“that Hamm suffers 50 percent permanent disability on account of pneumoconiosis” such that his
federal benefits “should be offset by 50 percent of the amount of his second injury award.”

1. The “up-front” method; attorney fees

In Director, OWCP v. Barnes & Tucker Co., 969 F.2d 1524 (3d Cir. 1992), the Third Circuit
upheld the Director's interpretation of the method of offset under 20 C.F.R. § 725.535. The Court
reasoned that the Director, as the policymaker under the Black Lung Benefits Act, was entitled to
deference as long as his or her interpretation is neither unreasonable nor inconsistent with the
regulations.  The Court then proceeded to uphold the Director's determination of the amount of offset
through using the “up-front method” which assumes that the claimant will use as much of his or her
initial benefit payments as is necessary to pay attorney fees; thus, federal benefits are not offset until
the claimant's state attorney's fees are paid.

2. Survivors' benefits
    
In Carbon Fuel Co. v. Director, OWCP, 20 F.3d 120 (4th Cir. 1994), the Court held that

§ 932(g) of the Act requires an offset of state workers' compensation benefits which are conditioned
upon “death or disability due to pneumoconiosis” such that the “survivor's federal black lung
benefits must be offset by a state workers' compensation award where both awards depended upon
a showing that the decedent had been totally disabled due to pneumoconiosis, although
pneumoconiosis was not the cause of death.”

D. The Federal Employees Compensation Act 

In Sammons v. Wolf Creek Collieries, 19 B.L.R. 1-24 (1994), the Board held that, in the event
benefits are awarded, an employer was not entitled to offset for Federal Employee Compensation Act
(FECA) benefits received by a claimant-federal mine inspector, which totaled $ 1,500.00 a month,
because the miner's FECA award was for his accidental death and not for total disability due to
pneumoconiosis.

In Consolidation Coal Co. v. Borda, 171 F.3d 175 (4th Cir. 1999), the court held that
Claimant, who worked as a federal employee, was not required to “seek recourse against the federal
government under FECA before seeking recourse against a private employer under the Black Lung
Benefits Act.”  The court reiterated that “if an individual were entitled to benefits both from his
private employer under the Black Lung Benefits Act and from the federal government under FECA,
the FECA benefits would offset the amount owed by the private employer.”  The court concluded
that the miner was “free” to choose to pursue benefits under both FECA and the Black Lung Benefits
Act or to “seek compensation first, or even exclusively, under the more generous (black lung)
statutory scheme.”



34  See 20 C.F.R. § 725.702 (Dec. 20, 2000).
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Chapter 19
Medical Benefits Only

I. Generally
[ III(B)(1) ]

The regulations at Parts 718 and 727 automatically provide compensation for medical
treatment to miners who are found entitled to black lung benefits.  However, there are no comparable
provisions at Part 410 and § 410.490.  As a result, Congress amended the Act as reflected in the
following excerpt from the regulations:

Section 11 of the Reform Act directs the Secretary of Health, Education, and Welfare
to notify each miner receiving benefits under Part B of title IV of the Act that he or
she may file a claim for medical treatment benefits described in this subpart.  Section
725.308(b) of this subpart provides that a claim for medical treatment benefits shall
be filed on or before December 31, 1980, unless the period is enlarged for good cause
shown.

20 C.F.R. § 725.701(A)(a).34  

The regulations at § 725.701(A)(c) require that the miner be alive on March 1, 1978 prior to
the application of § 725.701(A)(a).  Further, the Board holds that the regulations at Part 727 are
applicable to all Medical Benefits Only claims filed prior to December 31, 1980.  Stallard v. South
East Coal Co., 14 B.L.R. 1-32 (1990).  See also 20 C.F.R. § 725.701(A)(d).

II. Entitlement to a hearing and scope of consideration

 The miner and employer are entitled to a hearing and de novo consideration of the medical
benefits only claim by an administrative law judge.  Zaccaria v. North American Coal Corp., 9
B.L.R. 1-119 (1986); Settlemoir v. Old Ben Coal Co., 9 B.L.R. 1-109 (1986).  Indeed, in Settlemoir,
the Board held that the Social Security Administration's initial determinations of eligibility under
Part B are not binding upon the Department of Labor so as to automatically require payment for
medical benefits.  Thus, an employer's due process rights are preserved through a hearing and de
novo review of the record before the administrative law judge with regard to liability for medical
benefits only.  Id. at 1-122.  

Under 20 C.F.R. § 725.701A, a bifurcated hearing process is provided for those cases
wherein the miner's entitlement to medical services is challenged as well as whether particular
treatment is related to his or her black lung condition.  Liability for medical benefits is determined
prior to the issue of reimbursement for any particular medical bills or the resolution of medical



35  See footnote 1, supra.

36  See footnote 1, supra.

37  See footnote 1, supra.
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treatment disputes.  20 C.F.R. § 727.701(A).35  See Stiltner v. Doris Coal Co., 14 B.L.R. 1-116
(1990)(en banc), rev'd in part sub nom., Doris Coal Corp. v. Director, OWCP, 938 F.2d 492 (4th
Cir. 1991); Lute v. Split Vein Coal Co., 11 B.L.R. 1-82, 1-84 (1987).

The scope of the administrative law judge's consideration is confined to adjudication of the
claim for medical treatment benefits (i.e. payment for medical services and supplies) and not a re-
adjudication of the miner's entitlement to benefits under Part 410 or § 410.490.  Zaccaria, supra.
This is supported by the regulations at 20 C.F.R. § 725.701(A)(e)36, which provides the following:

No determination made with respect to a claim filed under this section shall affect
any determination previously made by the Social Security Administration.  The
Social Security Administration may, however, reopen a previously approved claim
if the conditions set forth in § 410.672(c) of this chapter are present.  These
conditions are generally limited to fraud or concealment.  

It is also noteworthy that an employer's initial acceptance of liability for medical benefits
does not preclude it from later exercising its right to have the claimant examined by a physician in
an effort to challenge the reasonableness and necessity of questionable medical bills.  Allen v. Island
Creek Coal Co., 15 B.L.R. 1-32 (1991).

III. Eligibility for medical benefits

The regulations permit reimbursement for medical care arising from the miner's total
disability due to pneumoconiosis.  Twenty C.F.R. § 725.701(A) provides the following:

If a miner seeks reimbursement for medical care costs personally incurred before the
filing of a claim under this section, the (District Director) shall require documented
proof of the nature of the medical service provided, the identity of the medical
provider, the cost of the service, and the fact that the cost was paid by the miner,
before reimbursement for such cost may be awarded.

20 C.F.R. § 725.701(A)(h).37

The regulations further provide that there shall be “[n]o reimbursement for health insurance
premiums, taxes attributable to any public health insurance coverage, or other deduction or payments
made for the purpose of securing third party liability for medical care costs is authorized by this
section. “  20 C.F.R. § 725.701(A)(h).



38  See 20 C.F.R. § 725.708 (Dec. 20, 2000).
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IV. Liability for medical benefits 

A. Reimbursement

Initially, it is important to note that medical benefits are awarded for the miner, not a survivor
or dependent.  Similia v. Bethlehem Mines Corp., 7 B.L.R. 1-535 (1984), rev'd on other grounds sub.
nom., Bethlehem Mines Corp. v. Director, OWCP, 766 F.2d 128 (3d Cir. 1985); Thachik v.
Greenwich Collieries, 5 B.L.R. 1-709 (1983).

Once it is determined that the miner is eligible for medical benefits and he or she demands
reimbursement, the responsible operator or Trust Fund (if appropriate) must commence such
reimbursement.  20 C.F.R. § 725.70738; Lute v. Split Vein Coal Co., 11 B.L.R. 1-82 (1987).

For an instructive discussion of reimbursement, see Alex Litko v. Island Creek Coal Co., 18
B.L.R. 3-385 (ALJ 1993).

B. Challenge to liability
[ III - 61 ]

The only method by which an employer or the Director, OWCP may challenge liability for
the payment of medical benefits is by filing a request for modification under 20 C.F.R. § 725.310.
Stiltner v. Doris Coal Co., 14 B.L.R. 1-116 (1990)(en banc), rev'd in part sub nom., Doris Coal Co.
v. Director, OWCP, 938 F.2d 492 (4th Cir. 1991).

C. Interest on reimbursable costs
[ III - 61 ]

Interest to the claimant may be assessed against the responsible operator (but not the Director,
OWCP) for reimbursable medical costs.  Baldwin v. Oakwood Red Ash Coal Corp., 14 B.L.R. 1-23
(1989)(en banc) (interest accrues thirty days after the initial determination of entitlement to medical
benefits).

V. Onset of medical benefits

The regulations at 20 C.F.R. § 725.701(A)(h) provide the following regarding the onset of
payment for medical benefits:

If a miner is determined eligible for medical benefits in accordance with this section,
such benefits shall be provided from the date of filing, except that such benefits may
also include payments for any unreimbursed medical treatment costs incurred
personally by such miner during the period from January 1, 1974, to the date of filing
which is attributable to medical care required as a result of the miner's total disability
due to pneumoconiosis.
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20 C.F.R. § 725.701(A)(h).



39  See 20 C.F.R. § 725.708(a) (Dec. 20, 2000).
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Chapter 20
Medical Treatment Dispute (BTD)

I. Generally
[ III(B) ]

In some cases, an employer will dispute certain medical services, asserting  that the treatment
was unauthorized or unrelated to the miner's black lung condition.  Medical treatment dispute cases
commence with the district director who “shall attempt to informally resolve such dispute.”  20
C.F.R. § 725.707(a).39  Payments for medical treatment commence 30 days after the initial
determination of liability by the District Director.  20 C.F.R. §§ 725.707(b) and 725.522.  However,
in Balaban v. Duquesne Light Co., 16 B.L.R. 1-120 (1992), the Board held that neither it nor the
administrative law judge has jurisdiction to order that an employer reimburse the Trust Fund for a
paid medical bill.  Citing the Sixth Circuit's holding in The Youghiogheny and Ohio Coal Co. v.
Vahalik, 970 F.2d 161 (6th Cir. 1992), the Board concluded that the sole issue of reimbursement
“requires no administrative expertise” and, therefore, should be decided by the federal district court
of appropriate jurisdiction.  As a result, the administrative law judge should determine only whether
certain medical expenses are related to the miner's black lung condition.
  
II. Entitlement to a hearing and scope of consideration 

Any party may request a hearing by the administrative law judge, including an interested
medical provider (if appropriate).  20 C.F.R. §§ 725.707(b) and (d).  The scope of consideration is
limited to the dispute of particular medical treatment and not to the re-adjudication of entitlement
to benefits.

The Board has held that, where liability for medical benefits is at issue as in a medical
benefits only case, the hearing process is bifurcated pursuant to § 725.701A of the regulations
whereby liability for medical benefits is determined prior to reimbursement for particular medical
treatment or the resolution of any medical treatment disputes.  Stiltner v. Doris Coal Co., 14 B.L.R.
1-116 (1990)(en banc), aff'd in part sub nom, Doris Coal Co. v. Director, OWCP [Stiltner], 938
F.2d 492 (4th Cir. 1991); Lute v. Split Vein Coal Co., 11 B.L.R. 1-82, 1-84 (1987)(en banc).  

III. Treatment related to the miner's black lung condition

A. Burden of persuasion/production

1. Prior to applicability of December 2000 regulations

Because such information is within the control of the claimant, it is the claimant's burden to
provide documentation that the treatment was “for such periods as the nature of the miner's
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pneumoconiosis and ancillary pulmonary conditions and disability require.”  20 C.F.R. § 725.701(b).
However, in Doris Coal Co. v. Director, OWCP [Stiltner], 938 F.2d 492, 496-97 (4th Cir. 1991),
the Fourth Circuit held that because “most pulmonary disorders are going to be related or at least
aggravated by the presence of pneumconiosis, when a miner receives treatment for a pulmonary
disorder, a presumption arises that the disorder was caused or at least aggravated by the miner's
pneumoconiosis, making the employer liable for the medical costs.”

The Board applied the Stiltner court's presumption in Seals v. Glen Coal Co., 19 B.L.R. 1-80
(1995)(en banc), a case involving disputes over medical bills under the jurisdiction of the Fourth
Circuit.  In Seals, the Board held that the “claimant must establish that his medical expenses were
necessary to treat his pneumoconiosis and ancillary pulmonary conditions and disability.”  It was
then determined that a physician who concluded that the miner did not have occupational
pneumoconiosis, was “contrary to the spirit of the Act in that a final determination of entitlement
to medical benefits precluded raising the basic issues of entitlement.”   The Board concluded that,
under the Stiltner presumption, the party opposing entitlement carries the burden of establishing that
the miner's pulmonary-related medical bills were not for the treatment of his pneumoconiosis.

On appeal, in Glen Coal Co. v. Seals, 147 F.3d 502 (6th Cir. 1998), the Sixth Circuit
overruled the Board decision to hold that the claimant is not entitled to a rebuttable presumption that
his pulmonary or respiratory medical treatment is related to his coal workers' pneumoconiosis.  The
Sixth Circuit acknowledged its departure from the Fourth Circuit's holding on the issue in Doris
Coal Co. v. Director, OWCP, 938 F.2d 492 (4th Cir. 1991) (a miner who is found totally disabled due
to pneumoconiosis is entitled to a rebuttable presumption that his pulmonary and respiratory medical
treatment is related to this condition).  The Sixth Circuit did not find that the Doris Coal
presumption violated § 7 of the Administrative Procedure Act:

We hold that the Doris Coal presumption (does not violate § 7 because it) merely
reallocates the burden of production, and does not affect the burden of proof.  The
effect of the Doris Coal presumption is to find that where there is a stage one
determination that the claimant is totally disabled due to pneumoconiosis, then in
stage two the claimant does not have to come forward with any additional evidence
to provide that his medical bills are related to his pneumoconiosis; instead, the
employer/carrier must come forward with evidence to prove that his medical bills are
not related to his pneumoconiosis. 

. . .

The claimant still must satisfy the trier of fact that the bills are related, but the
claimant is relieved of the requirement of producing additional evidence of this
relationship.

The court concluded, however, that the rebuttable presumption created in Doris Coal is not
consistent with the purpose of the Black Lung Benefits Act.  Citing to the Supreme Court's decision
in Director, OWCP v. Greenwich Collieries [Ondecko], 512 U.S. 267 (1994), the circuit court found
that the decision “suggest[ed]” that the Act “was intended to be applied with uniformity which could
be destroyed if the door is suddenly opened to the creation of judicial presumptions.”  The court
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further noted that such a presumption may “open the door to fraud in the preparation of medical
bills.”

Subsequent to the Sixth Circuit's Seals decision, the Fourth Circuit revisited the issue and
reaffirmed its earlier holding in Doris Coal.  In Gulf & Western Industries v. Ling, 176 F.3d 226 (4th

Cir. 1999), the miner sought payment for medical treatment which he argued was the result of his
pneumoconiosis.  The employer maintained that the miner was being treated for an obstructive lung
disorder related to his cigarette smoking history and not associated with pneumoconiosis.  The
employer argued that the miner's pneumoconiosis was not severe enough to produce the medical
treatments for which he sought payment.  The administrative law judge concluded that the miner's
treatments for shortness of breath were to be paid by the employer as “[s]hortness of breath is a
primary symptom of pneumoconiosis.”  In declining to overrule its prior holding in Doris Coal, the
court stated the following:

It by no means distorts the truth to postulate that, in the great majority of cases, the
disorders and symptoms associated with the miner's disability will closely correspond
to those for which he later receives treatment.  Even where there is less than perfect
identity, however, the threshold creating the entitlement to benefits--that the
pulmonary condition treated be merely aggravated by the miner's pneumoconiosis--is
low enough to permit a rational conclusion that a particular respiratory infirmity will
likely be covered.

Hence, rather than compel the miner to exhaustively document his claim for medical
benefits, i.e., requiring him to again laboriously obtain all the evidence that he can
that his shortness of breath, wheezing, and coughing are still the result of his
pneumoconiosis, we have fashioned the Doris Coal presumption as a shorthand
method of proving the same thing.  The proof needed is a medical bill for the
treatment of a pulmonary or respiratory disorder and/or associated symptoms.

Though the miner's burden of proving his claim is not onerous, it does not follow that
it is non-existent or that it has somehow been shifted to the employer or its insurer.

The court concluded that it disagreed with the Sixth Circuit's holding in Seals.  It found that the
miner had presented medical bills for treatment of respiratory ailments.  Moreover, the breathing
difficulties were attributed by the physician to the miner's chronic obstructive pulmonary disease and
clinical pneumoconiosis.  As a result, the court concluded that the Doris Coal presumption was
properly invoked.  The court stated that the presumption “remains a valid, rational evidentiary device
that serves the important public purpose of facilitating the administrative processing of medical
benefit claims by coal miners previously adjudged entitled to disability payments under the BLBA.”

Similarly, in General Trucking Corp. v. Salyers, 175 F.3d 322 (4th Cir. 1999), the Fourth
Circuit held that the Doris Coal presumption may be rebutted if the employer demonstrates that: (1)
the expenses claimed exceed those necessary to treat a covered pulmonary disorder; (2) the treatment
was not for a pulmonary disorder; or (3) the treatment is for a pulmonary disorder unrelated to the
coal dust induced disease.
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The Board follows the Fourth Circuit's Stiltner decision.  In Allen v. Island Creek Coal Co.,
21 B.L.R. 1-1 (1996), aff'g. on recon., 15 B.L.R. 1-32 (1991), the employer sought reconsideration
on grounds that it should not be required to pay medical bills related to treatment of chronic
bronchitis and chronic obstructive pulmonary disease, as these “conditions do not fall within the
regulatory definition of pneumoconiosis.”  The Board held, to the contrary, that insofar as the
claimant is entitled to a presumption that his chronic bronchitis and chronic obstructive pulmonary
disease are substantially related to, or aggravated by, the presence of pneumoconiosis, the employer
is liable for the medical costs associated with Claimant's treatment.  The “presumption” is derived
from the Fourth Circuit's decision in Doris Coal Co. v. Director, OWCP [Stiltner], 938 F.2d 492
(4th Cir. 1991) wherein the court held that because “most pulmonary disorders are going to be
related or at least aggravated by the presence of pneumoconiosis, when a miner receives treatment
for a pulmonary disorder, a presumption arises that the disorder was caused or at least aggravated
by the miner's pneumoconiosis, making the employer liable for the medical costs.” 

2. After applicability of December 2000 regulations

Subsections 725.701(e) and (f) have been added under the amended regulations wherein the
Doris Coal presumption is codified:

(e) If a miner receives a medical service or supply, as described in this section, for
any pulmonary disorder, there shall be a rebuttable presumption that the disorder is
caused or aggravated by the miner's pneumoconiosis.  The party liable for the
payment of benefits may rebut the presumption by producing credible evidence that
the medical service or supply provided was for a pulmonary disorder apart from those
previously associated with the miner's disability, or was beyond that necessary to
effectively treat a covered disorder, or was not for a pulmonary disorder at all.

(f) Evidence that the miner does not have pneumoconiosis or is not totally disabled
by pneumoconiosis arising out of coal mine employment is insufficient to defeat a
request for coverage of any medical service or supply under this subpart.  In
determining whether treatment is compensable, the opinion of the miner's treating
physician may be entitled to controlling weight pursuant to § 718.104(d).  A finding
that a medical service or supply is not covered under this subpart shall not otherwise
affect the miner's entitlement to benefits.

20 C.F.R. § 725.701(e) and (f) (Dec. 20, 2000).

B. Treatment of respiratory and non-respiratory conditions

With regard to separating items on a physician's bill of a respiratory, as opposed to a
non-respiratory, nature, the Board in Stiltner held that it was within the administrative law judge's
discretion as the trier-of-fact to evaluate the evidence and conclude that it was “impractical to
apportion the time spent by the physician in treating respiratory, as opposed to non-respiratory,
conditions” since it is already determined that the miner is totally disabled due to pneumoconiosis.
Id. at 1-119.  However, on appeal in Doris Coal Co. v. Director, OWCP [Stiltner],  938 F.2d 492,
498 (4th Cir. 1991), the Fourth Circuit overruled the Board on this point to hold that the
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administrative law judge, as trier-of-fact, must specifically determine which medical services and
charges are related to pneumoconiosis which, in turn, requires that the treating physician itemize his
or her bill so as to clearly reflect those charges related to the miner's black lung condition.  



40  It is noted that this decision was marked “Published.”  However, it has not been reported in the Black Lung
Reporter service.

41  The amended regulations at § 725.530 provide that “[a]n operator that fails to pay any benefits that are due,
with interest, shall be considered in default with respect to those benefits, and the provisions of § 725.605 of this part
shall be applicable.  In addition, a claimant who does not receive any benefits within 10 days of the date they become
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Chapter 21
Interest on Past Due Medical Bills (BMI) and Penalties

I. Generally 
[ III(C)(1) ]

In cases where the miner is initially adjudicated as being totally disabled due to
pneumoconiosis but the responsible operator contests the miner's entitlement to compensation and
medical benefits or disputes whether certain medical treatment is related to the miner's black lung
condition, the Director, OWCP will make interim payments for the miner's medical bills out of the
Black Lung Disability Trust Fund.

Once the miner is finally adjudicated as being entitled to such medical services, § 934(b)(1)
of the Black Lung Benefits Act creates an obligation on the part of employers for repayment to the
United States of all benefits, plus interest, paid by the Trust Fund.  30 U.S.C. § 934(b)(1).  Section
934(b)(1) further provides that failure to repay the obliged amount creates “a lien in favor of the
United States for such amount . . ..”  30 U.S.C. § 934(b)(1).

II.     Jurisdiction 

In Wade v. Island Creek Coal Co., BRB No. 93-549 BLA (Feb. 22, 1996)40, the Board held
that neither it nor the administrative law judge has jurisdiction over issues involving the computation
of interest assessed against the employer for reimbursements owed to the Trust Fund for medical
benefits paid by the Fund.  See also Brown v. Sea “B” Mining Co., 17 B.L.R. 1-115 (1993)(en banc);
Balaban v. Duquesne Light Co., 16 B.L.R. 1-120 (1992).  Citing the Sixth Circuit's holding in The
Youghiogheny and Ohio Coal Co. v. Vahalik, 970 F.2d 161 (6th Cir. 1992), the Board, in Brown,
concluded that “[o]nce final eligibility and liability determinations are made, . . . the benefit of
agency expertise becomes irrelevant, and jurisdiction is vested in the federal district court for the
enforcement of the agency orders.”  

In Youghiogheny, the Sixth Circuit concluded that, pursuant to § 932(a) of the Act, neither
the Office of Administrative Law Judges nor the Benefits Review Board has subject-matter
jurisdiction over enforcement actions for interest payments owed to the Trust Fund.  In a related
case, the Board in Bertinotti v. Mathias Coal Co., 16 B.L.R. 1-16 (1991) concluded that a penalty
assessment under § 14(f) lay within the jurisdiction of the federal district court where there are no
unresolved questions of fact.  See also Ayers v. Peabody Coal Co., 17 B.L.R. 1-124 (1993)(en banc
order).41



due is entitled to additional compensation equal to twenty percent of those benefits (see § 725.607).”  20 C.F.R.
§ 725.530(a) (Dec. 20, 2000).
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Likewise, the Third Circuit, in Bethenergy Mines v. Director, OWCP, 32 F.3d 843 (3d Cir.
1994), followed the Sixth Circuit's lead in Vahalik v. Youghiogheny & Ohio Coal Co., 970 F.2d 161
(6th Cir. 1992) to hold that neither the administrative law judge nor Benefits Review Board has
jurisdiction to decide interest assessment issues.

From these cases, it is reasonable to conclude that, once a final determination is made that
medical benefits are owed, then this Office has discharged its administrative duty.  Assessment and
enforcement of the payment of interest or penalties, which includes the legal determination of the
date on which interest accrues, properly lies with the appropriate federal district court.
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Chapter 22
Transfer of Liability to the Trust Fund

I. Generally
[ III(C)(2) ]

When Congress enacted the Black Lung Amendments Act of 1981, it had already determined
that certain claims (approximately 20,000 in number), which were originally decided and denied by
the Social Security Administration under Part 410, would be reopened for consideration by the
Department of Labor under Part 727.  This meant that operators were unexpectedly exposed to
potential liability in cases which they thought were finally denied by the Social Security
Administration. 

To shield the responsible operator from this unexpected liability, § 205(a)(1) of the Black
Lung Benefits Amendments Act of 1981 provided for the transfer of liability from the identified
responsible operator to the Trust Fund in cases in which the claim was finally denied within the
meaning of § 205(b) of the 1981 Act (i.e. 20 C.F.R. Part 410) before March 1, 1978 and had been
or would be approved in accordance with § 435 of the Act (i.e. 20 C.F.R. Part 727). 

II.  The regulation

The regulatory provisions at 20 C.F.R. § 725.496 set forth the following criteria for transfer
of liability to the Fund:

(1)  the claim must be against a responsible operator;

(2)  the claim must have been originally filed with either the SSA or the DOL before
March 1, 1978;

(3)  the claim must fall within the following three classes of denied claims subject to
the transfer provision, which are defined in §402(i) of the Act and § 725.496(b) of
the implementing regulations:

(a) claims filed with and denied by the SSA prior to March 1, 1978;

(b) claims filed with the Department of Labor in which the claimant
was notified by the Department of an administrative or informal
denial before March 1, 1977, and in which the claimant did not within
one year of such notification:

(i) request a hearing; or

(ii) present additional evidence; or
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(iii) indicate an intention to present additional
evidence; or

(iv) request a modification or reconsideration of the
denial on the grounds of a change in condition or
mistake in fact.

(c) claims filed with the Department of Labor and denied under the
law in effect prior to the enactment of the Black Lung Benefits
Reform Act of 1977 (prior to March 1, 1978) following a formal
hearing before an Administrative Law Judge, an administrative
review before the Benefits Review Board, or before a United  States
Court of Appeals; and

(4)  the claim must have been reconsidered under the Black Lung Benefits Reform
Act of 1977 (1977 amendments/§ 435 review).

If the claim conforms with the above requirements, it falls within the 1981 Amendments and
is eligible for transfer.  If the claim has not yet been approved upon review under the regulations of
the Black Lung Benefits Reform Act of 1977 at 20 C.F.R. Part 727, it should be handled as a
premature case for the transfer of liability.

III.  Determination of eligibility for transfer by the district director

Twenty C.F.R. § 725.497(b) requires that the district director review each claim to assess
whether it is affected by the transfer provisions.  

A. Burden of persuasion/production

The district director has a duty to present all relevant facts regarding transfer, and he or she
has the initial burden on the issue of transferability.  However, once the district director has
determined that the claim is not subject to transfer, the employer has the burden of presenting clear
evidence to the contrary to overcome such a finding.  Vance v. Peter Fork Mining Co., 6 B.L.R.
1-1226 (1984).

It is noteworthy that, in USX Corp. v. Director, OWCP, 978 F.2d 656 (11th Cir. 1992), the
Eleventh Circuit held that, where a district director erroneously transfers liability from the employer
to the Trust Fund, the Department of Labor's request for modification under 20 C.F.R. § 725.310 to
transfer liability back to the employer is timely only if filed within one year of the employer's last
payment of benefits, and not within one year of the Trust Fund's last payment.

B. Claim must be “finally denied”

In order to be eligible for transfer provisions, the claim must be “finally denied” prior to
March 1, 1978.  The Board has held that in informal or administrative denials under § 725.496(b)(2),
a form letter sent to a claimant which informs him or her that the evidence submitted pursuant to the
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claim under consideration is inadequate to establish entitlement and which, setting out the standards
of proof, instructs the claimant to submit additional evidence if he or she chooses to pursue the
claim, is not a “denial” for the purposes of transfer.  Edwards v. Central Coal Co., 7 B.L.R. 1-712
(1985).  The Board has also held that the notice of review form sent to an operator is not a “denial”
for the purposes of transfer.  Krysik v. Harmer Coal Co., 6 B.L.R. 1-1167 (1984).  Likewise, a
district director's failure to take any action in a case for a period of fifteen months does not constitute
a de facto denial of the claim, whereby the Department of Labor is equitably estopped from raising
the lack of a denial to defeat transfer.  Miller v. Alabama By Products Corp.,  11 B.L.R. 1-42 (1988).

Where a claim filed with the Department of Labor prior to March 1, 1977 is subject to
repeated administrative or informal denials, the last such denial issued during the pendency of the
claim determines whether the claim is subject to transfer.  20 C.F.R. § 725.486(e).

C. Claim must be approved under Part 727

1. Generally

In order for claims filed with and denied by the Social Security Administration to come
within the transfer provisions, such claims must have been or must be approved under the provisions
of § 435 of the Act (i.e. 20 C.F.R. Part 727).  20 C.F.R. § 725.496(d).  

In Harman Mining Co. v. Layne, 21 B.L.R. 2-507, Case No. 97-1385 (4th Cir. 1998) (unpub.),
the court addressed the applicability of the transfer of liability provisions.  It noted that the miner
filed a Part B claim on June 6, 1973.  He then filed a Part C claim on May 12, 1974.  In June of
1975, the SSA denied the miner's Part B claim.  On July 23, 1976, the DOL approved the Part C
claim.  The DOL argued that the transfer of liability provisions were inapplicable because both of
the claims at issue were filed prior to March 1, 1978.  The court agreed to state that a reasonable
interpretation of the transfer provisions was that the Part C claim must be filed after March 1, 1978.
The court further noted that “neither Layne's Part B claim nor his Part C claim satisfies the statutory
requirements for transfer” because “[t]he Part C claim was not denied prior to March 1, 1978; the
Part B claim was not approved under Section 945.”

The regulations and case law indicate that “approval” of the claim must be final, and interim
approval of a claim which is ultimately denied does not qualify for transfer of liability to the Trust
Fund.  Initially, it is noted that the Director has the discretion to pay benefits or defend the Trust
Fund against a meritless claim.  Subsection 725.497(d) provides:

After it has been determined that an operator or carrier must be dismissed as a party
in any claim in accordance with this section, the Director shall take such action as is
authorized by the Act to bring about the proper and expeditious resolution of the
claim in light of all relevant medical and other evidence.  Action to be taken in this
regard by the Director may include, but is not limited to, the assignment of the claim
to the Black Lung Disability Trust Fund for the payment of benefits, the
reimbursement of benefits previously paid by an operator or carrier if appropriate,
the defense of the claim on behalf of the Trust Fund, or proceedings authorized by
§ 725.310.
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(emphasis added).  In Shortt v. Director, OWCP, 766 F.2d 172, 174 (4th Cir. 1985), the Fourth
Circuit concluded that these provisions empowered the Director to “protect the Fund from meritless
claims and to bring about the proper resolution of all claims” such that it was proper for him to
“contest Shortt's claim, despite the initial decision of the deputy commissioner,” which was
ultimately denied by the administrative law judge.  

The regulatory provisions plainly provide that an employer/carrier may be reimbursed from
the Trust Fund for benefits paid only under “appropriate” circumstances.  Considering that one of
the Director's fiscal obligations is to protect the Trust Fund from meritless claims, as concluded by
the Fourth Circuit, it is incongruous to then require him to reimburse an employer/carrier for the
payment of benefits on a claim which was ultimately denied.

This issue was presented before the Seventh Circuit Court of Appeals in Markus v. Old Ben
Coal Co., 712 F.2d 322, 325-26 (7th Cir. 1983), which agreed with the Fourth Circuit.  The court
stated the following:

It would be most unusual for Congress to countenance the establishment of a multi-
tiered claim review process if, as petitioner's reading would have it, liability
automatically ensued from a positive determination at the first level (of the district
director).  In short, we think the plain sense of the statute, when viewed against the
history of the Amendments, is that the provision creating liability when a claim 'is or
has been approved' under Section 945 is simply a grandfather clause which Congress
felt necessary to hold the industry Fund liable for claims, unlike the one presented
here, which had survived the entire gauntlet of appeals and reviews prior to the 1981
enactments but after the 1977 Amendments.

(emphasis in original).  By unpublished decision in White v. Dana Coal Co., BRB No. 97-1294 BLA
(July 14, 1999), the Board upheld ALJ Guill's finding that an “approved” claim for the purposes of
the transfer provisions means a “finally approved claim.”

2. Filing the election card

No claim is subject to transfer unless a valid election card or other equivalent document was
filed by or on behalf of the claimant, requesting review under § 435 (Part 727).  Thus, for the denied
Social Security Administration claim to support transfer, a valid election must have been made.
Chadwick v. Island Creek Coal Co., 7 B.L.R. 1-883 (1985), aff'd on recon, 8 B.L.R. 1-447 (1986)(en
banc).

Where an election card was mailed to the claimant, but was never returned, the employer has
not established an election that the claim be reviewed under Part 727 and the transfer of liability
must be denied.  Krecota v. Rochester and Pittsburgh Coal Co., 868 F.2d 600 (3d Cir. 1978).
However, an employer is entitled to transfer liability to the Trust Fund for a claimant's reopened
claim where the claimant did not receive the election card.  

In Crace v. Kentland-Elkhorn Coal Corp., 109 F.3d 1163 (6th Cir. 1997), a claimant filed
a Part B claim with the Social Security Administration which subsequently denied it.  More than a
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year later, a second claim was filed with the Department of Labor under Part C.  After referral of the
claim to the OALJ, but prior to a formal hearing, an administrative law judge dismissed the employer
as a party to the claim, transferred liability to the Black Lung Disability Trust Fund (Fund), and
awarded benefits.  On appeal, the Board determined that the employer should have remained a party
and remanded the claim for a new hearing.  On remand, a second administrative law judge held a
hearing with the employer as a party and issued a decision denying benefits.  The claimant's appeal
of the denial eventually reached the Sixth Circuit, which concluded that the claim was not suitable
for transfer to the Fund because Claimant never elected review of his denied Part B claim:

The government points to computer data indicating that it sent an election card to Mr.
Crace.  (citation omitted).  Mrs. Crace does not remember receiving such a card,
however, and although she would not have seen all the mail sent to her post office
box, she notes that Mr. Crace normally took care of his correspondences.  Where
letters have been properly sent, we presume that they have reached their destination
in the usual time and have been received by the person to whom they were addressed.
(citation omitted).  The government's computer evidence entitles it to this
presumption.  Mrs. Crace's testimony that her husband normally took care of his
correspondence does not adequately rebut it.

As a result, the court held that the employer was a party to the claim and, although, the first
administrative law judge awarded benefits, the employer was not a party at that time and was,
therefore, not bound by that decision.  The court then stated that the denial of benefits by the second
administrative law judge, where the employer was a party, was supported by substantial evidence
in the by record.

In Caney Creek Coal Co. v. Satterfield, 150 F.3d 568 (6th Cir. 1998), the court held that
liability for the payment of benefits did not transfer from the employer to the Black Lung Disability
Trust Fund because the claimant failed to elect review of his initial claim which was filed on in June
of 1973.  The court noted that computer records at the Social Security Administration indicated that
an election card was mailed to the miner at his correct address, which raised a rebuttable
presumption that the election card was received and, by law, the miner had six months in which to
submit the election card or an “'equivalent document.'”  Testimony by the miner's wife that she did
not recall receiving the election card was, according to the court, insufficient to rebut the
presumption.  Moreover, the court held that the miner's filing of a Part C claim two months after the
election card was mailed to him did not serve to support a transfer of liability.  The court noted that
the Department of Labor had specifically rejected such an argument in the promulgation of its
regulations.

The claimant's presentation of the issue or the employer's raising of the transfer of liability
issue at a formal hearing suffices as a legitimate filing of a Part B claim.  Director, OWCP v. Quarto
Mining Co., 901 F.2d 532 (6th Cir. 1990).  There are no provisions for automatic review of denied
Social Security Administration claims which would support transfer.  Chadwick, supra.
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IV. Separate consideration of survivors' claims

A party responsible for the payment of survivor's benefits is not relieved of that responsibility
merely because the miner's claim is subject to transfer of liability provisions.  Patton v. Earl Patton
Coal Co., 848 F.2d 668 (6th Cir. 1988), aff'g, 9 B.L.R. 1-164 (1987).

V.  Merger of claims to support transfer

In general, if a claimant files more than one claim for benefits and the earlier claim is still
pending, the claims merge and must be considered as one claim.  Merger is necessary for effective
administration of cases since claims can be filed with the Social Security Administration or with the
Department of Labor pursuant to§ 415 of the Act, under Parts 727 and 718. 

A. Merger of multiple claims under § 725.309

The procedural histories of multiple claims are to be considered separately to determine
whether the transfer provisions apply, unless such claims were required to be merged by the agency's
regulations.  20 C.F.R. § 725.496(c).  The circumstances under which merged claims will support
transfer are limited. 

The regulations at 20 C.F.R. § 725.309 provide for merger of multiple claims.  Section
725.309(d) states that, in the case of a claimant who files more than one claim for benefits, the later
claim shall be merged with the earlier claim for all purposes if the earlier claim is still pending.  A
later claim cannot be merged with an earlier claim that has been finally denied where appeal rights
have been waived or exhausted.  The earlier claim must still be pending.  Hagerman v. Island Creek
Coal Co., 11 B.L.R. 1-116 (1988).

! Benefits Review Board.  In Chadwick v. Island Creek Coal Co., 7 B.L.R. 1-883 (1985)(en
banc), the Board set forth its analysis of the use of merger to support transfer in a case
involving multiple claims.  In Chadwick, the claimant had filed a Part B claim which was
denied in June of 1975.  The claimant subsequently filed a Part C claim in December of
1974, which was denied in July of 1977.  Upon review, the Part C claim was approved in
March of 1980.  

The Board noted that the Part C claim by itself could not support transfer, since the claim
was not finally denied prior to March 1, 1977, pursuant to § 725.496(b).  In addition,
although the Board held that the claimant must make a valid election for review of a denied
Part B claim, it went on to state that, assuming a valid election had been made, upon the
merger of the two claims, the procedural history of the merged claims must be viewed as
merged.  Therefore, had the claimant made a valid election sometime in 1978, the elected
Part B claim would merge into the earlier Part C claim.  Since the Part C claim was pending
at the approval time, the merger of the duplicate claims would not support transfer.  

! Seventh Circuit.  In Old Ben Coal Co. v. Luker, 826 F.2d 688 (1987), the Seventh Circuit
added some confusion to this area.  With regard to the issue of whether merged claims
support transfer, the court, having reviewed the regulatory and legislative history of merger,
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noted that a proposed analysis consistent with the Board's analysis in Chadwick, that a Part
C claim merges with an earlier Part C claim to defeat transfer, was rejected in the final
promulgation of the regulations.  The court found this to be a “persuasive basis for rejecting
the Board's theory here.”  Id. at 695.  Although the Seventh Circuit rejected the Chadwick
analysis, it remanded the case for reconsideration of whether the claimant made a valid
election of a Part B claim. 

In Robertson v. Peabody Coal Co., 11 B.L.R. 1-120 (1988), the Board addressed the issue
of transfer in a case arising in the Seventh Circuit.  The administrative law judge had found
“good cause” for the claimant's failure to timely elect review of the denied Part B claim and,
after merging the subsequent claim under the Board's holding in Chadwick, concluded that
liability had transferred.  The Board, noting that the merger theory set forth in Chadwick had
been rejected by the Seventh Circuit in Luker, nevertheless stated that since good cause was
found to excuse the election of the Part B claim, the Part B claim was sufficient, by itself, to
support transfer.  The Board construed the subsequent approval of the claim as an approval
of the Part B claim.  

Note that, notwithstanding the Seventh Circuit Court's opinion in Luker, the Board's analysis
in Chadwick continues to govern cases involving transfer issues in the other circuits.

B. Merger of § 410.490 and Part 727 claims and transfer

The regulations at 20 C.F.R. § 727.103 outline the § 725.309 multiple claims cases where
the interim presumptions at § 727.203(a) apply.  A claimant who originally filed before the Social
Security Administration may elect to have his claim reviewed by either the Social Security
Administration or the Department of Labor. If a claimant requests review by the Department of
Labor, or if more than one claim has been filed with the Department of Labor, such claims shall be
merged and processed with the first claim filed with the Department of Labor.  20 C.F.R.
§ 727.103(c).  In Bates v. Director, OWCP, 7 BLR 1-113 (1984), the Board held that where the
claimant elected review of a Part B claim, such claim merged with a § 415 transition claim
(§ 410.490) also filed by the claimant.  Likewise, the later Part C claim filed by the claimant merged
with the pending § 415 claim.  

A claimant who filed a claim for benefits under Part B or Part C prior to March 1, 1978, and
whose previous claims are pending or have been finally denied, and the claimant files an additional
claim, the later claim shall merged with any earlier claim which is subject to review under Part 727.
20 C.F.R. § 725.309(c).  If the earlier claim, subject to review under Part 727, is denied, the new
claim filed shall also be denied.  In Tackett v. Howell and Bailey Coal Co., 9 B.L.R. 1-181 (1986),
the Board held that an initial claim was not finally denied since the claimant timely requested
modification under § 725.310;  therefore, the later claim merged with the earlier claim pursuant to
§ 725.309(c).

In Lawley v. U.S. Steel Corp., 11 B.L.R. 1-14 (1985), the claimant filed two Part C claims.
The October 1974 claim was informally denied in June of 1975.  The March 1976 claim was
informally denied in May of 1976, and, upon review, was later approved in August of 1977.  The
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Board held that, although the two claims merge, liability does not transfer since the later claim was
approved in August of 1977, prior to the effective date of the Reform Act.

C. No merger of survivor's and miner's claims

Occasionally, a deceased miner's claim will be adjudicated together with the survivor's claim.
If a miner dies while his claim is pending, his estate may continue his claim, and any dependent
spouse or children may be entitled to benefits.  A survivor of the miner may also file for benefits
separately, and the claims are often adjudicated together for administrative efficiency.  However,
under no circumstances does a deceased miner's claim and a survivor's claim merge.  The claims
are to be treated separately.  Accordingly, in Johnson v. Eastern Associated Coal Corp., 8 B.L.R.
1-248 (1985), the Board held that a deceased miner's previously denied claim cannot be combined
with the subsequent approval of the widow's survivor's claim to support transfer of liability.  See also
The Earl Patton Coal Co. v. Patton, 848 F.2d 668 (6th Cir. 1988).



42  Employers, as well as claimants, have a right to file a petition for modification.  In Branham v. Bethenergy
Mines, Inc., 20 B.L.R. 1-27 (1996), the Board vacated an administrative law judge's denial of Employer's petition for
modification to state the following:

[A]n administrative law judge may not invoke the remedial nature of the BLBA to conclude, as a
matter of law, that modification on behalf of a party opposing entitlement could never render justice
under the Act.

.  .  .

Section 22 accords both a claimant and a party respondent access to the means by which an award or
denial of a compensation claim may be reopened.

The Board reiterated that modification may be based upon new evidence or further reflection upon the evidence already
submitted.
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Chapter 23
Petitions for Modification Under § 725.310

I. Generally
[ III(G) ]

The modification provisions at § 22 of the Longshore and Harbor Worker's Compensation
Act, 33 U.S.C. § 922, are incorporated into the Black Lung Benefits Act by 30 U.S.C.§ 932(a), and
they provide the statutory authority to modify orders and awards.  An award in a black lung claim
may be modified (increased, decreased, or terminated) at the behest of the claimant, employer, or
district director upon demonstrating that a “change in conditions” has occurred or there is a “mistake
in a determination of fact.”  20 C.F.R. § 725.310.  An allegation of a mistake or change of law,
however, does not constitute proper grounds for modification.  Donadi v. Director, OWCP, 12
B.L.R. 1-166 (1989).42  Moreover, modification is available to both claimants and employers.  King
v. Jericol Mining, Inc., 246 F.3d 822 (6th Cir. 2001).

II. Procedural issues
   
A. One year time limitation

Modification may be sought at any time before one year from the date of the last payment of
benefits or at any time before one year after the denial of a claim.  20 C.F.R. § 725.310(a).  In cases
where the administrative law judge has issued a decision and order, the period for modification does
not commence to run until the administrative law judge's decision is “filed” with the district director.

In Wooten v. Eastern Assoc. Coal Corp., 20 B.L.R. 1-20 (1996), the administrative law judge
held that a modification petition was untimely where he issued a decision and order denying benefits
on June 23, 1992, the decision was filed with the district director on July 1, 1992, but Claimant did
not file a modification petition until June 23, 1993.  Citing to the language § 725.310, the
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administrative law judge concluded that Claimant should have filed the petition before one year
lapsed from the date of denial of the claim and, therefore, the petition was “'one day late.'”  The
Board reversed to state the following:

We . . . construe the phrase, 'denial of a claim' in Section 725.310 to mean the
'effective' denial of a claim pursuant to Section 21(a) of the Longshore Act and
Section 725.479(a).  Because a decision and order becomes effective only when filed
in the office of the district director, we agree with the Director that the time within
which to seek modification is one year from the date on which the decision and order
is filed, not from its issuance date.

Thus, the claim was remanded for consideration of Claimant's timely petition.  See also Orender v.
Paramont Mining Co., BRB No. 88-1835 BLA (Dec. 27, 1990)(unpub.) (modification petitions sent
by mail are allowed one year and seven days for filing pursuant to § 725.311(c) of the regulations).

In USX Corp. v. Director, OWCP, 978 F.2d 656 (11th Cir. 1992), the Eleventh Circuit held
that, where the district director erroneously transfers liability from the employer to the Trust Fund,
the Department of Labor's request for modification under 20 C.F.R. § 725.310 to transfer liability
back to the employer is timely only if filed within one year of the employer's last payment, and not
the last payment of the Trust Fund.

In Youghiogheny and Ohio Coal Co. v. Milliken, 200 F.3d 942 (6th Cir. 1999), cert. denied,
121 S. Ct. 58 (2000), the Sixth Circuit held that Claimant filed a timely request for modification on
February 5, 1990, where the circuit court issued its decision on January 23, 1989 and then denied
Claimant's untimely petition for rehearing on March 23, 1989.  The circuit court held that its
affirmance of the denial of benefits was not “final” until it issued the March 1989 mandate denying
Claimant's petition for rehearing.  

It is noteworthy that, under the December 2000 amendments to the regulations, subsection
(d) has been added to § 725.311 and it states the following with regard to computation of time
periods:

(d) In computing any period of time described in this part in which the period within
which to file a response commences upon receipt of a document, it shall be
presumed, in the absence of evidence to the contrary, that the document was received
on the seventh day after it was mailed.  In any case in which a provision of this part
requires a document to be sent to a person or party by certified mail, and the
document is not sent by certified mail, but the person or party actually received the
document, the document shall be deemed to have been sent in compliance with the
provisions of this part.  In such a case, any time period which commences upon the
service of the document shall commence on the date the document was received.

20 C.F.R. § 725.311(d) (Dec. 20, 2000).
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B. Multiple modification petitions

In Garcia v. Director, OWCP, 12 B.L.R. 1-24 (1988), the claimant filed his initial claim on
January 8, 1974, which was denied by the District Director on January 7, 1980.  The claimant
submitted additional evidence in October of 1980 (within one year of the denial) which the District
Director denied under the modification provisions at 20 C.F.R. § 725.310.  A “duplicate claim” was
filed by the miner on November 25, 1981 (more than one year after the January 7, 1980 denial, but
less than one year from the denial of modification), and it also was denied by the District Director
under 20 C.F.R. § 725.309 for failure to establish a “substantial change in condition.”

The Board stated that the district director erred in denying the November 25, 1981 filing
under the duplicate claim provisions at 20 C.F.R. § 725.309, holding that the “duplicate claim” was
a modification request since “the one year period for modification set forth in § 725.310 begins to
run anew from the date of each denial” issued by the district director.  Consequently, the November
25, 1981 “duplicate claim” was filed less than one year after the “last denial of the initial claim
(issued on February 9, 1981) and thus met the requirements of § 725.310, merging into the claimant's
initial claim filed on January 8, 1974.”  Finally, due to a merger of the modification with the initial
1974 claim, the Board held that it was proper for the administrative law judge to adjudicate the claim
under Part 727, based upon the January 8, 1974 filing date.

The Garcia decision permits the filing of an infinite number of modification petitions in a
single claim, thereby affording any party the opportunity to continually submit new evidence or
arguments to be considered under the less stringent modification standard at § 725.310 as opposed
to that for duplicate claims at § 725.309.  The Board in Garcia bases its holding on the theory that
the regulations provide “for the continued availability of modification proceedings within one year
following a denial by the (district director) even after the (district director) has considered
modification once.”  Citing its own cases, the Board asserts that “[f]urther justification for this
conclusion is the rule that a party may request modification of the denial of a claim by the Judge
within one year after the conclusion of appellate proceedings.”

In Betty B Coal Co. v. Director, OWCP, 194 F.3d 491 (4th Cir. 1999), the circuit court
likewise rejected Employer's argument that a petition for modification “is available for one year after
the first rejection of a claim” and that multiple petitions for modification are not permitted.  The
court held, to the contrary, that the “modification procedure is flexible, potent, easily invoked, and
intended to secure 'justice under the act.'” It determined that multiple modification petitions may be
filed in a single claim.

C. Informal modification petition

Any communication, no matter how informal, may serve as a request for modification.  In
Cobb v. Schirmer Stevedoring Co., 2 B.R.B.S. 132 (1975), aff'd, 577 F.2d 750 (9th Cir. 1978), a
phone call from the claimant which is memorialized by the district director, wherein the claimant
stated that he was dissatisfied with his compensation, was held to be a sufficient request for
modification.  
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The Third Circuit has ruled, however, that an informal communication must come from the
district director or one of the parties to constitute a petition for modification.  Thus, a letter from
claimant's doctor was not a modification petition.  Bethenergy Mines, Inc. v. Director, OWCP and
Delores Koscho, Nos. 91-3330 and 89-2750 (April 2, 1992) (unpublished). 

1. Survivor's claim may qualify as modification petition

It is noteworthy that, under some circumstances, a survivor's claim filed within one year of
the administrative denial of a miner's claim can be construed as a request for modification of the
denial of the miner's claim.  Kubachka v. Windsor Power Coal Co., 11 B.L.R. 1-171, 1-173 n. 1
(1988).

2. Submission of work evaluation questionnaires

The Third Circuit held, in an unpublished decision, that the claimant's submission of “work
evaluation questionnaires” constituted a request for modification.  USX Corp. v. Director, OWCP,
Case No. 94-3122 (3d Cir. Sept. 29, 1994)(unpub.).  The court reasoned that, “[b]ecause of the
informal nature of the proceedings and the remedial nature of the Act, the courts that have
considered this issue have given the claimant wide latitude.”  The court further stated that “[a]
claimant need not use 'magic words' when requesting modification.”

D. Exclusion of evidence on modification

In Shertzer v. McNally Pittsburgh Manufacturing Co., BRB No. 97-1121 BLA (June 26,
1998) (unpub.), the Board held that the administrative law judge erred in admitting evidence
submitted on modification where the evidence was in existence at the time the administrative law
judge issued his original decision.  Specifically, the Board concluded that certain Director's Exhibits
should not have been admitted as evidence on modification because “this evidence was in existence
but was not made available to the administrative law judge at the time the administrative law judge
issued his 1994 Decision and Order.”  The Board stated that 20 C.F.R. § 725.456(d) and Wilkes v.
F&R Coal Co., 12 B.L.R. 1-1 (1988) “mandates the exclusion of withheld evidence in the absence
of extraordinary circumstances.”

E. No “absolute right” to medical re-examination on modification

In Selak v. Wyoming Pocahontas Land Co., 21 B.L.R. 1-173 (1999)(en banc), the Board held
that the administrative law judge erred in concluding that Employer was not entitled to a
reexamination of Claimant in support of Employer's modification petition on grounds that “the
matter was within the district director's discretion.”  The Board noted that “[w]hile the regulations
do not afford employer an absolute right to compel an examination of the miner at any time, if an
employer proffers some evidence to demonstrate that its request to have claimant re-examined is
reasonable under the circumstances it may request to have the miner re-examined.”  The Board
further stated that “[w]hen a claimant declines a re-examination, employer bears the burden of
demonstrating that the refusal is unreasonable.”  In Selak, benefits were awarded under Part 727.
Because of Claimant's uncontrollable blackouts caused by epilepsy, rebuttal under subsection
727.203(b)(2) was not available.  Subsequently, Employer learned that Claimant worked as a driver



23.5Rev. August 2001

for an assisted-living group which “suggested that his non-respiratory totally disabling impairment
. . . was under control and . . . was no longer totally disabling.”  As a result, the claim was remanded
to the administrative law judge for de novo consideration of Employer's request for re-examination
in support of its modification petition.  See also Stiltner v. Wellmore Coal Corp., 22 B.L.R. 1-37
(2000) (en banc on recon.).
  
III. Commencement with the district director

Modification proceedings are to be initiated before the district director, not before an
administrative law judge or the Benefits Review Board.  20 C.F.R. § 725.310(b).  At the conclusion
of modification proceedings the District Director may issue a proposed decision and order, forward
the claim for a hearing, or, if appropriate, deny the claim by reason of abandonment.  20 C.F.R.
§ 725.310(c).

Prior to 1972, the district director had full adjudicatory authority over claims and their
modifications.  However, the 1972 Amendments vested adjudicatory authority over claims with the
Office of Administrative Law Judges and, consequently, in Craig v. United Church of Christ,
Commission on Racial Justice, 3 B.L.R. 1-300 (1981), and Curry v. Beatrice Pocahontes Co., 3
B.L.R. 1-306 (1981), the Board held that the district director had no authority to modify an award
of a judge.  This principle was subsequently upheld in Cornelius v. Drummond Coal Co., 9 B.L.R.
1-40 (1986).

A. The Benefits Review Board

The Board clarified its procedures for processing modification petitions in Penoyer v. R &
F Coal Co., 9 B.L.R. 1-12 (1986).  In Penoyer, it was determined that when an appeal was pending
before the Board, the administrative law judge who originally tried the case was the most appropriate
person to evaluate the modification petition.  Where no appeal was pending, a modification petition
was properly initiated with the district director; however, the district director was merely to process
the petition, gather evidence, notify the parties of the proceeding, and forward the case to the
administrative law judge for resolution of the issues raised in the petition.

B. Circuit courts of appeals

Several circuit courts of appeals have concluded that all modification proceedings should
commence with the district director.  Saginaw Mining Co. v. Mazzuli, 818 F.2d 1278 (6th Cir. 1987);
Director, OWCP v. Peabody Coal Co. (Sisk), 837 F.2d 295 (7th Cir. 1988); Director, OWCP v.
Palmer Coking Coal Co. (Manowski), 867 F.2d 552 (9th Cir. 1989); Lee v. Consolidation Coal Co.,
843 F.2d 159 (4th Cir. 1988);  Director, OWCP v. Kaiser Steel Corp. (Aupon), 860 F.2d 377 (10th
Cir. 1988); Director, OWCP v. Drummond Coal Co. (Cornelius), 831 F.2d 240 (11th Cir. 1987).
The Board subsequently held that it would remand all petitions for modification to the district
director for an initial determination of all issues raised.  Ashworth v. Blue Diamond Coal Co., 11
B.L.R. 1-167 (1988). 
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IV. Review by the administrative law judge

A. De novo review
 
In evaluating a request for modification under § 725.310, it is not enough that the

administrative law judge conduct a substantial evidence review of the district director's finding.
Rather, the claimant is entitled to de novo consideration of the issue.  Kovac v. BCNR Mining Corp.,
14 B.L.R. 1-156  (1990), aff'd on recon., 16 B.L.R. 1-71 (1992); Dingess v. Director, OWCP, 12
B.L.R. 1-141 (1989); Cooper v. Director, OWCP, 11 B.L.R. 1-95 (1988).  See also 20 C.F.R.
§ 725.310(c).

B. Entitlement to a hearing

1. Prior to applicability of December 2000 regulations

 In earlier decisions, the Board held that an administrative law judge has the discretion, but
is not required, to conduct a formal hearing on the issue of modification.  Kovac, supra; Wojtowicz
v. Duquesne Light Co., 12 B.L.R. 1-162, 1-165 n.3 (1989).  Indeed, because entitlement to benefits
is determined primarily from the medical evidence of record and, in most cases, the miner has
already testified, it would not be necessary to conduct another oral hearing unless the miner's last
coal mine employment or specific issues regarding the length and conditions of his or her
employment remain.  Indeed, the Board upheld the denial of a hearing even where one was requested
by the parties.  In Middleton v. Great Western Coal Resources Coal Co., 93-1063 BLA (Oct. 14,
1994)(unpub.), the Board held that where a hearing is requested, the administrative law judge must
notify the parties that he or she does not intend to hold a hearing and issue an order setting forth the
date on which the record will close prior to adjudication.  

The Sixth and Seventh Circuits, on the other hand, held that a hearing was required on
modification unless it was waived by the parties in writing.  In Arnold v. Peabody Coal Co., 41 F.3d
1203 (7th Cir. 1994) wherein the court held that it was error for the administrative law judge to deny
a claimant's request for a hearing on modification.  In so holding, the court stated:

Given Dr. Fitzpatrick's reading of the recent x-ray as positive for pneumoconiosis,
the validity of Dr. Hessl's analysis should have been determined after a hearing.
Instead, the ALJ improperly substituted his judgment for that of a qualified physician.

.   .   .

Congress obviously intended that the weighing of conflicting evidence be done after
a hearing on whether to award benefits . . ..  When a full hearing has been held, the
ALJ may then make an informed determination.  At such a hearing, Drs. Hessl and
Fitzpatrick may testify and be questioned, and other evidence not involving
rereadings may be received.
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In Cunningham v. Island Creek Coal Co., 144 F.3d 388 (6th Cir. 1998), the Sixth Circuit held
that the administrative law judge, to whom a black lung claim was reassigned, erred in denying
Claimant an oral hearing on modification.  In support of its conclusion, the Sixth Circuit cited to the
Act and regulations which state, inter alia, that a party is entitled to a hearing upon request and the
district director must forward the file to the OALJ.  It also cited to Lukman v. Director, Office of
Workers' Compensation Programs, 896 F.2d 1248 (10th Cir. 1990), a case involving a subsequent
claim under § 725.309, and to Arnold v. Peabody Coal Co., 41 F.3d 1203 (7th Cir. 1994).  The Sixth
Circuit found that, because the original deciding administrative law judge was no longer with the
agency, a modification case was properly reassigned to another administrative law judge after notice
was provided to the parties.  Claimant argued “that it was error to change the ALJ assigned to his
case during the pendency of his proceeding.”  The court cited to 29 C.F.R. § 18.30 which authorizes
the Chief Administrative Law Judge to reassign a claim where the original deciding administrative
law judge is no longer available.  It then concluded that “[a]s no party objected to the reassignment
after notice and because the proper procedures for reassignment were followed, we find no merit in
Cunningham's argument.”

Again, in Robbins v. Cyprus Cumberland Coal Co., 146 F.3d 425 (6th Cir. 1998), the Sixth
Circuit cited to Cunningham to state that an administrative law judge is required to hold an oral
hearing on modification upon request of a party.  In so holding, the Robbins court stated the
following:

A hearing is not necessary if all parties give written waiver of their rights to a hearing
and request a decision on the documentary record.  (citation and footnote omitted).
The only other instance in the regulations which permits a decision without holding
a requested hearing is when a party moves for summary judgment, and the ALJ
determines that there is no genuine issue of material fact and that the moving party
is entitled to judgment as a matter of law.  See 20 C.F.R. § 725.452(c).  As the
Director points out, '[t]here is no regulatory provision which would permit an
administrative law judge to initiate summary judgment proceedings sua sponte.'
(citation omitted). 

The Board has subsequently altered its position on this issue to hold that a hearing is required
on modification unless it is waived by the parties.  In Pukas v. Schuylkill Contracting Co., 22 B.L.R.
1-69 (2000), the Board held that an administrative law judge is required to hold a hearing on
modification even where the petition for modification was filed with the district director.  The Board
noted that, only when both parties waive their right to a hearing or request summary judgment, may
the administrative law judge not hold a hearing.

In Gump v. Consolidated Coal Co., BRB Nos. 98-0453 BLA and 94-0578 BLA (December
18, 1998) (unpublished), the Board held that Employer was entitled to an oral hearing on
modification.  The administrative law judge had “stated that since there were no credibility
determinations to be made and no party indicated that a hearing was necessary, the petition for
modification would be decided on the record.”  The Board concluded that this was error because
Employer was denied an oral hearing “even though it requested one at the time it submitted the new
evidence at the district director level.”  In sum, the Board held that, because Employer did not waive
its right to an oral hearing or request a decision on the record, it was entitled to an oral hearing.    
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2. After applicability of December 2000 regulations

The amended regulations at § 725.452(d) require that an oral hearing be held in every claim
unless summary judgment is issued or the parties fail to timely respond to the administrative law
judge's notice of intent to decide the matter without an oral hearing:

If the administrative law judge believes that an oral hearing is not necessary (for any
reason other than on motion for summary judgment), the judge shall notify the parties
by written order and allow at least 30 days for the parties to respond.  The
administrative law judge shall hold the oral hearing if any party makes a timely
request in response to the order.

20 C.F.R. § 725.452(d) (Dec. 20, 2000).

C. Proper review of the record

1. “Change in conditions”

a. Defined

The circuit courts and Benefits Review Board have held that, for purposes of establishing
modification, the phrase “change in conditions” refers to a change in the claimant's physical
condition.  See General Dynamics Corp. v. Director, OWCP, 673 F.2d 23 (1st Cir. 1982); Director,
OWCP v. Drummond Coal Co., 831 F.2d 240 (11th Cir. 1987); Lukman v. Director, OWCP, 11
B.L.R. 1-71 (1988) (Lukman II).  See, e.g., Amax Coal Co. v. Franklin, 957 F.2d 355 (7th Cir. 1992)
(letter from miner's physician indicating that the miner may have black lung disease did not establish
a “change in conditions,” but was sufficient to warrant reopening the claim based upon a “mistake
in a determination of fact”).

b. Scope of evidential review

In determining whether a “change in conditions” is established, the fact-finder must conduct
an independent assessment of the newly submitted evidence (all evidence submitted subsequent to
the prior denial) and consider it in conjunction with the previously submitted evidence to determine
if the weight of the evidence is sufficient to demonstrate an element or elements of entitlement which
were previously adjudicated against claimant.  Kingery v. Hunt Branch Coal Co., 19 B.L.R. 1-6
(1994) (“change in conditions” not established where the existence of pneumoconiosis by chest x-ray
demonstrated in the original claim and claimant merely submitted additional positive x-ray readings
on modification);  Napier v. Director, OWCP, 17 B.L.R. 1-111 (1993);  Nataloni v. Director,
OWCP, 17 B.L.R. 1-82 (1993); Kovac v. BCNR Mining Corp., 14 B.L.R. 1-156  (1990), aff'd on
recon., 16 B.L.R. 1-71 (1992).  

The amended regulations at § 725.310(c) provide that “[i]n any case forwarded for hearing,
the administrative law judge assigned to hear such case shall consider whether any additional
evidence submitted by the parties demonstrates a change in condition and, regardless of whether the
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parties have submitted new evidence, whether the evidence of record demonstrates a mistake in a
determination of fact.”  20 C.F.R. § 725.310(c) (Dec. 20, 2000).

c. Submission of new evidence required

In its decision on reconsideration in Kovac, supra, the Board stated that modification
proceedings  based upon a mistake of fact need not be predicated on newly submitted evidence but,
if a modification proceeding is based upon an alleged change in conditions, then new evidence must
be submitted in support of such allegation.

d.  Insufficient evidence submitted

Re-submission of evidence which was in the record prior to issuance of the original decision
is insufficient to demonstration a “change in conditions.”  King, supra.  However, evidence
generated after issuance of the original decision may be properly considered.  On the other hand,
evidence which would have been excluded under § 725.456(d), because it was in existence at the
time of the hearing and withheld, cannot support modification in the absence of “extraordinary
circumstances.”  Wilkes v. F & R Coal Co., 12 B.L.R. 1-1 (1988).

2. “Mistake in a determination of fact”

a. Defined to include challenge to
ultimate issues of entitlement

The Board has yet to comprehensively define the phrase “mistake in a determination of fact.”
Several circuit courts of appeals have, however, concluded that it is to be interpreted broadly and
includes any challenge to the ultimate issues of whether the miner is totally disabled due to
pneumoconiosis. 

Benefits Review Board.  The Board has upheld the right of an employer to file a petition for
modification and challenge findings in a claimant's favor made in an earlier decision.  For
example, in Branham v. Bethenergy Mines, Inc., 21 B.L.R. 1-79 (1998) (J. McGranery,
dissenting), Claimant was initially awarded benefits by an administrative law judge whose
decision was affirmed by the Board but, by petition for modification filed by Employer, a
second administrative law judge concluded that a “mistake in a determination of fact” had
been made and Claimant was not entitled to benefits.  The Board rejected Claimant's
argument that Employer's modification request constituted an improper collateral attack on
the original administrative law judge's decision.  The Board further held that it was proper
for the second administrative law judge to reopen the record for the submission of new
evidence to state that “[o]ne could hardly find a better reason for rendering justice than that
it would be unjust or unfair to require an employer to pay benefits to a miner who does not
meet the requirements of the Act.”  In a dissenting opinion, Judge McGranery stated that
modification should not become an avenue for Employer to retry its case and make “'a better
showing on the second attempt.'” She noted that Claimant prevailed by a preponderance of
the evidence but “Employer, with its superior resources, shifted the balance” on
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modification.  Judge McGranery therefore concluded that the interests of justice had not been
served by reopening the case on modification.  

The Board has, however, limited the evidence admitted by Employer on modification
under certain circumstances.  By unpublished decision in Hilliard v. Old Ben Coal Co., BRB
No. 99-0933 BLA (June 30, 2000), the Board affirmed an administrative law judge's
exclusion of evidence supporting Employer's petition for modification as it “could have been
obtained before the miner's claim for benefits was adjudicated or when employer's first
request for modification was before Judge Burke.”  In addition, the Board concluded that:

. . . the administrative law judge properly extended this reasoning to
employer's request for permission to obtain the report of the miner's autopsy.
The miner died two years before Judge Burke's denial of employer's first
petition for modification.  Thus, employer could have sought and submitted
this report at an earlier juncture.

Slip op. at 6.  The Board also held that the administrative law judge properly held Employer
to be bound by the acts of its attorney who, without Employer's knowledge, abandoned his
law practice:

Apparently without notice to employer, employer's counsel, Wayne R.
Reynolds, abandoned his law practice at some point during the consideration
of employer's first request for modification, which was denied by Judge
Burke.  Employer asserts that under these circumstances, it would be unjust
to allow an award of benefits when the evidence of record clearly does not
support a finding of entitlement.  We reject employer's argument, as the
general rule is that a party is bound by the actions of its attorney, no matter
how negligent or incompetent, and that a party dissatisfied with the actions
of its freely chosen counsel has a separate action against such counsel in
another forum for his negligence.  (citations omitted).

Slip op. at 5-6.

In another unpublished decision, Williams v. Old Ben Coal Co., BRB No. 00-0272
BLA (Dec. 28, 2000), the Board held that the administrative law judge properly excluded the
opinions of Drs. Naeye, Caffrey, Hutchins, and Kleinerman upon finding that Employer's
counsel obtained autopsy records of the miner from the coroner's office by submitting a
signed release by the survivor with a forged date next to it.  The Board determined that the
administrative law judge acted within his discretion in excluding evidence obtained “by
employer through misrepresentation of claimant's consent to release the medical records.”

Third Circuit.  In Keating v. Director, OWCP, 71 F.3d 1118 (3d Cir. 1995), the court held
that, on modification, “the [ALJ] must review all evidence of record - any new evidence
submitted in support of modification as well as the evidence previously of record - and
'further reflect' on whether any mistakes [of] fact were made in the previous adjudication of
the case.”  By unpublished decision, in USX Corp. v. Director, OWCP, Case No. 94-3122
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(3d Cir. Sept. 29, 1994), the Third Circuit expressed its agreement with the Sixth Circuit's
Worrell decision, infra, to state that “[i]t is 'irrelevant' that a claimant fails to plead a mistake
of fact or change in conditions . . ..”

Fourth Circuit.  In Jessee v. Director, OWCP, 5 F.3d 723 (4th Cir. 1993), the Fourth Circuit
held that a request for modification may be based upon an allegation “that the ultimate fact --
disability due to pneumoconiosis -- was mistakenly decided . . ..”  

Sixth Circuit.  In Consolidation Coal Co. v. Director, OWCP [Worrell], 27 F.3d 227 (6th
Cir. 1994), the Sixth Circuit adopted the Fourth Circuit's position in Jessee that a
modification petition need not specify any factual error or change in conditions and, indeed,
the claimant may merely allege that the ultimate fact -- total disability due to
pneumoconiosis-- was wrongly decided and request that the record be reviewed on that basis.
Moreover, the court stated that the adjudicator “has the authority, if not the duty, to
reconsider all the evidence for any mistake of fact or change in conditions.”  In Jonida
Trucking, Inc. v. Hunt, 124 F.3d 739 (6th Cir. 1997), the Sixth Circuit reiterated that, in a
claim involving a petition for modification, “the fact-finder has the authority, if not the duty,
to rethink prior findings of fact and to reconsider all evidence for any mistake in fact or
change in conditions.”  In Youghiogheny and Ohio Coal Co. v. Milliken, 200 F.3d 942 (6th

Cir. 1999), cert. denied, 121 S. Ct. 58 (2000), the Sixth Circuit concluded that a letter,
wherein Claimant stated that she intended to file a petition for modification, was sufficient
to constitute a modification request at 20 C.F.R. § 725.310.  It noted that the standard for
opening the record on modification is “very low.”  See also King v. Jericol Mining, Inc., 246
F.3d 822 (6th Cir. 2001) (modification is available to claimants and employers).

Seventh Circuit.  The Seventh Circuit Court of Appeals has noted that the reopening
provision is to be interpreted generously to the claimant.  Amax Coal Co. v. Franklin, 957
F.2d 355 (7th Cir. 1992).  See also O'Keefe v. Aerojet-General Shipyards Inc., 404 U.S. 254,
256 (1971).  Thus, under Franklin, “mistake in a determination of fact” includes mixed
questions of law and fact, including the “ultimate fact” of whether the claimant is entitled to
benefits under the Act.  Id. at 358.

b. No allegation of mistake necessary

The Board holds that, in any case involving a modification petition, the fact-finder should
review the claim for a “mistake in a determination of fact,” regardless of whether such is specifically
alleged. Kingery v. Hunt Branch Coal Co., 19 B.L.R. 1-6 (1994).  See also 20 C.F.R. § 725.310(c)
(Dec. 20, 2000).

c. Scope of evidentiary review

The United States Supreme Court, in O'Keefe v. Aerojet-General Shipyards, Inc., 404 U.S.
254, 257 (1971), has indicated that all evidence of record should be reviewed in determining whether
“a mistake in a determination of fact” has made and stated that, under modification, the fact-finder
is vested “with broad discretion to correct mistakes of fact, whether demonstrated by wholly new
evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”  See
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also Jessee v. Director, OWCP, 5 F.3d 723 (4th Cir. 1993); Kovac, supra;  Director, OWCP v.
Drummond Coal Co. (Cornelius), 831 F.2d 240 (11th Cir. 1987). 

The amended regulations at § 725.310(c) provide that “[i]n any case forwarded for hearing,
the administrative law judge assigned to hear such case shall consider whether any additional
evidence submitted by the parties demonstrates a change in condition and, regardless of whether the
parties have submitted new evidence, whether the evidence of record demonstrates a mistake in a
determination of fact.”  20 C.F.R. § 725.310(c) (Dec. 20, 2000).

d. Correcting misidentified carrier

In the Sixth Circuit, modification may be relied upon by the district director to correct
misidentification in the case of the responsible carrier even where a final compensation order has
been issued against the operator.  Caudill Construction Co. v. Abner, 878 F.2d 179 (6th Cir. 1989).

e. Survivor's claim

In a survivor's claim, the sole ground for modification is that there has been a mistake in a
determination of fact.  This is because there can be no change in the deceased miner's condition. 

3. New operator named on modification

a.  Prior to applicability of December 2000 regulations

In Collins v. J & L Steel (LTV Steel), 21 B.L.R. 1-182 (1999), a case was referred to an
administrative law judge for a hearing on Claimant's petition for modification.  After referral of the
claim, the Director moved that the claim be remanded to the district director's office to permit the
naming of an employer and its carrier as potential responsible parties.  The motion was denied based
upon the administrative law judge's finding that the parties were properly dismissed in a previous
proceeding.  The Director did not appeal the denial of its motion to remand.  A hearing was then held
and the administrative law judge awarded benefits against the Black Lung Disability Trust Fund
based, in part, upon the Director's stipulation as to the presence of pneumoconiosis.  In its appeal,
the Director maintained that the administrative law judge's refusal to remand the claim constituted
error.  The Board held, however, that the Trust Fund must remain liable for the payment of benefits
stating that the Director should have taken an interlocutory appeal of the administrative law judge's
order denying a remand.  The Board reasoned that it has accepted interlocutory appeals “when undue
hardship and inconvenience can be avoided.”  The Board distinguished the facts of this case from
those presented in Director, OWCP v. Oglebay Norton, 877 F.2d 1300 (6th Cir. 1989), Lewis v.
Consolidation Coal Co., 15 B.L.R. 1-37 (1990), and Beckett v. Raven Smokeless Coal Co., 14 B.L.R.
1-43 (1990), where the “new operator was actually identified before an administrative law judge had
conducted a hearing and the claimant had not been awarded benefits by an administrative law judge
against another operator or the Trust Fund.”  Rather, in this case, the Board stated that the Director
had an obligation to appeal the administrative law judge's refusal to remand the claim to rename a
potential responsible operator and carrier:
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The Director chose not to appeal.  In so doing, the Director risked a finding of
entitlement and the application of Crabtree to this case.  It is now too late for the
Director to ask for remand to rename Clinchfield and (the West Virginia Coal
Workers' Pneumoconiosis Fund) as the responsible operator/carrier because if either
of them were held to be the responsible operator, claimant would be unduly
prejudiced by having to relitigate the claim.  At the hearing, the Director stipulated
to the existence of pneumoconiosis arising out of coal mine employment.  (citation
omitted).  Since neither Clinchfield nor CWPF is bound by the Director's stipulation
regarding these elements of entitlement, claimant would be required to litigate the
issues of the existence of pneumoconiosis and whether pneumoconiosis arose out of
coal mine employment, as well as to relitigate the other issues.

Id. at 1-187. 

b.  After applicability of December 2000 regulations

With regard to identification of the proper responsible operator on modification, the
Departments states the following in its comments to the amended regulations:

The Department disagrees that the regulations will always prevent an operator from
seeking modification of a responsible operator determination based on newly
discovered evidence.  It is true, however, that the regulations limit the types of
additional evidence that may be submitted on modification and, as a result, an
operator will not always be able to submit new evidence to demonstrate that it is not
a potentially liable operator.  

The Department explained in its previous notices of proposed rulemaking that the
evidentiary limitations of §§ 725.408 and 725.414 are designed to provide the district
director with all of the documentary evidence relevant to the determination of the
responsible operator liable for the payment of benefits.  The regulations recognize,
and accord different treatment to, two types of evidence: (1) Documentary evidence
relevant to an operator's identification as a potentially liable operator, governed by
§ 725.408; and (2) documentary evidence relevant to the identity of the responsible
operator, governed by §§ 725.414 and 725.456(b)(1).  

. . .
The operator's ability to seek modification based on additional documentary evidence
will thus depend on the type of evidence that it seeks to submit.  Where the evidence
is relevant to the designation of the responsible operator, it may be submitted in a
modification proceeding if extraordinary circumstances exist that prevented the
operator from submitting the evidence earlier.  For example, assume that the miner's
most recent employer conceals evidence that establishes that it employed the miner
for over a year, and that as a result an earlier employer is designated the responsible
operator.  If that earlier employer discovers the evidence after the award becomes
final, it would be able to demonstrate that extraordinary circumstances justify the
admission of the evidence in a modification proceeding.
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That same showing, however, will not justify the admission of evidence relevant to
the employer's own employment of the claimant.  Under § 725.408, all documentary
evidence pertaining to the employer's employment of the claimant and its status as
a financially capable operator must be submitted to the district director.  

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,976 (Dec. 20, 2000).

Note that, under the amended regulations at § 725.465(b), “The administrative law judge
shall not dismiss the operator designated as the responsible operator by the district director, except
upon the motion or written agreement of the Director.”  20 C.F.R. § 725.465(b) (Dec. 20, 2000).

V. Onset date for the payment of benefits

A. Prior to applicability of December 2000 regulations

The Board holds that, where benefits are awarded on modification, and because a petition
for modification merges with the originally filed claim, the date of the originally filed claim controls
the regulations which are applicable to the modification petition claim and it also serves as the
earliest date from which benefits may be paid.  Garcia v. Director, OWCP, 12 B.L.R. 1-24 (1988).

However, in Eifler v. Director, OWCP, 926 F.2d 663 (7th Cir. 1991), the Seventh Circuit
drew a distinction between modification based upon a mistake of fact and one based upon a change
in conditions.  Specifically, the court noted that a change in conditions, which requires that the
claimant demonstrate that the miner's condition has worsened since the prior denial, entitles the
claimant to benefits from the date of the change in conditions (which must be subsequent to the prior
denial).  A mistake of fact, however, may result in an onset date which is long before the date of the
prior denial.

B. After applicability of December 2000 regulations

Under the new regulations, § 725.503(d) has been amended to address the date of onset of
benefits payments in claims involving modification petitions and it provides as follows:

(d) If a claim is awarded pursuant to section 22 of the Longshore Act and § 725.310,
then the date from which benefits are payable shall be determined as follows:

(1) Mistake in fact.  The provisions of paragraphs (b) or (c) of this
section, as applicable, shall govern the determination of the date from
which benefits are payable.
(2) Change in conditions.  Benefits are payable to a miner beginning
with the month of onset of total disability due to pneumoconiosis
arising out of coal mine employment provided that no benefits shall
be payable for any month prior to the effective date of the most recent
denial of the claim by a district director or administrative law judge.
Where the evidence does not establish the month of onset, benefits
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shall be payable to such miner from the month in which the claimant
requested modification.

20 C.F.R. § 725.303(d) (Dec. 20, 2000).

VI.  Review of entire claim without threshold modification analysis; harmless error

If the adjudicator fails to make a specific finding as to whether a “mistake of fact” or “change
in conditions” exists, but instead decides the claim in its entirety on the merits, it is harmless error
as “the modification finding is subsumed in the administrative law judge's findings on the merits of
entitlement.”  Motichak v. Bethenergy Mines, Inc., 17 B.L.R. 1-14 (1992); Kott v. Director, OWCP,
17 B.L.R. 1-9 (1992).
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Chapter 24
Multiple Claims Under § 725.309

I.  Generally
[ III(F)(2) ]

A. Refiling more than one year after prior denial

Often, a claimant will file a new claim more than one year after a prior denial and submit
new evidence in an attempt to establish entitlement to benefits.  The provisions of 20 C.F.R.
§ 727.309 apply to such claims and are intended to provide the claimant, whose condition has
worsened as a result of coal workers' pneumoconiosis, relief from the ordinary principles of res
judicata.  Lukman v. Director, OWCP, 896 F.2d 1248 (10th Cir. 1990).  

The basic premise underlying § 725.309 is that pneumoconiosis is a progressive and
irreversible disease.  Lovilia Coal Co. v. Harvey, 109 F.3d 445 (8th Cir. 1997);  LaBelle Processing
v. Swarrow, 72 F.2d 308 (3d Cir. 1996) (the court also held that pneumoconiosis is a latent dust
disease which may develop even in the absence of continued exposure to coal dust); Lane Hollow
Coal Co. v. Lockhart, 137 F.3d 799, 803 (4th Cir. 1992); Barnes v. Mathews, 562 F.2d 278, 279 (4th

Cir. 1977) (“pneumoconiosis is a slow, progressive disease often difficult to diagnose at early
stages”); Orange v. Island Creek Coal Co., 786 F.2d 724, 727 (6th Cir. 1986); Stewart v. Wampler
Brothers Coal Co., 22 B.L.R. 1-80 (2000) (en banc) (case arising in the Sixth Circuit); Faulk v.
Peabody Coal Co., 14 B.L.R. 1-18 (1990); Andryka v. Rochester & Pittsburgh Coal Co., 14 B.L.R.
1-34 (1990).  In Peabody Coal Co. v. Spese, 117 F.3d 1001 (7th Cir. 1997)(en banc), the Seventh
Circuit held that the question of whether pneumoconiosis can progress in the absence of further
exposure to coal dust is a question of legislative fact.  However, the court further held that, under
the facts of Spese, Employer did not create a proper record and “[w]ithout such a record, we are left
with Mr. Spese's evidence of the delayed appearance of the disease and the agency's general
acceptance of the general theory of progressivity, which was enough” to find that the disease had
progressed in the absence of continued coal dust exposure.  See also Old Ben Coal Co. v. Scott, 144
F.3d 1045 (7th Cir. 1998) (the Department of Labor's view that the disease is progressive “may be
upset only by medical evidence of the kind that would invalidate a regulation”; “[m]ine operators
must put up or shut up on this issue”).  

Under the amended regulations, it is noted that § 718.201(c) provides that “'pneumoconiosis'
is recognized as a latent and progressive disease which may first become detectable only after the
cessation of coal mine dust exposure.”  20 C.F.R. § 718.201(c) (Dec. 20, 2000).  

The interest of the claimant in being afforded an opportunity to submit recent evidence of a
progressive occupational disease, such as black lung, must be weighed against the interests of
administrative finality and the effective administration of claims.  The provisions at 20 C.F.R.
§ 725.309 attempt to strike a balance between these competing interests by permitting the miner to
file multiple claims (also referred to as “subsequent” claims) but directing that such claims must be



43  In its comments to the new regulations, the Department states that “[a]dditional or subsequent claims must
be allowed in light of the latent, progressive nature of pneumoconiosis.  Thus, the additional claim is a different case,
with different facts (if the claimant is correct that his condition has progressed).”  Regulations Implementing the Federal
Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,974 (Dec. 20, 2000).
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denied on the same grounds as the previously denied claim unless the claimant can demonstrate a
changed condition since the previous denial of the claim.43

As noted, § 725.309 applies only where a claimant has filed a new claim more than one year
after the final denial of a prior claim.  A claim which is filed within one year is treated as a request
for modification and is subject to the provisions of 20 C.F.R. § 725.310, see Chapter 23.
  

B. Survivors

1. Prior to applicability of December 2000 regulations

Although § 725.309 allows a miner to file a subsequent claim where he or she can establish
a change in his or her condition, survivors are barred from filing more than one claim.  20 C.F.R.
§ 725.309(d).  Specifically, the provisions at subsections 725.309(c) and (d) provide that, if an earlier
survivor's claim has been denied, then any subsequent claim shall also be denied unless the later
claim is a request for modification which (1) is based only upon an allegation of a “mistake in a
determination of fact” and (2) meets the one-year time requirements of 20 C.F.R. § 725.310.  Watts
v. Peabody Coal Co., 17 B.L.R. 1-68 (1992);  Mack v. Matoaka Kitchekan Fuel, 12 B.L.R. 1-197
(1989);  Clark v. Director, OWCP, 9 B.L.R. 1-205 (1986), rev'd on other grounds, 838 F.2d 2197
(6th Cir. 1988).  Multiple claims by a survivor are barred because there can be no “change” in a
deceased miner's condition.

2. After applicability of December 2000 regulations

The bright-line prohibition of multiple survivors' claims at § 725.309(b) has been deleted
under the amended regulations.  The new language at § 725.309(d)(3) provides, in part, the
following:

A subsequent claim filed by a surviving spouse, child, parent, brother, or sister shall
be denied unless the applicable conditions of entitlement in such claim include at
least one condition unrelated to the miner's physical condition at the time of his
death.

20 C.F.R. § 725.309(d)(3) (Dec. 20, 2000).  In its comments to this amendment, the Department
states the following:

[I]n response to several comments, the Department restored a provision requiring the
denial of an additional survivor's claim, but limited the circumstances in which such
a denial was appropriate.  The Department proposed the automatic denial of an
additional survivor's claim in cases in which the denial of the previous claim was
based solely on a finding or findings that were not subject to change.  For example,
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if the earlier claim was denied solely because the miner did not die due to
pneumoconiosis, the regulations would require the denial of any additional claim as
well.  

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,968 (Dec. 20, 2000).

C. Filing requirements are more formal than for modification

In Stacy v. Cheyenne Coal Co., 21 B.L.R. 111 (1999), the Board upheld a finding that
Claimant failed to file a timely petition for modification.  Although the record contained a November
1996 letter from Claimant requesting that the district director respond to his December 1994
modification petition, the administrative law judge concluded that “the DOL had no record of the
document until a copy” was attached to the November 1996 correspondence and that, without any
corroboration that the petition was received in December 1994, the administrative law judge properly
found that it was untimely.  However, the Board further held that the administrative law judge erred
in adjudicating the claim under 20 C.F.R. § 725.309.  In so holding, the Board reasoned that
Claimant's letter to the district director did not satisfy the requirements of 20 C.F.R. §§ 725.305(b)
and (d) which require that subsequent claims be filed on a specific form and such claims are not
“perfected” until the specified form is filed.  Because Claimant's request was not filed on the
“prescribed form,” the Board concluded that “there was no claim before the administrative law judge
to adjudicate.”

D. Lack of continued exposure to coal dust does not preclude filing
of duplicate claim

1. Prior to applicability of December 2000 regulations

By unpublished decision in Daniel v. Jeffco Mining, BRB No. 97-1267 BLA (June 11, 1998),
the Board held that the Supreme Court's decision in Metropolitan Stevedore Co. v. Rambo [Rambo
II], 117 S. Ct. 1953 (1997), does not preclude the filing of a duplicate claim on grounds that the
miner “has had no coal dust exposure since the previous denial.”  The Board stated the following:

We reject employer's preliminary contention on appeal that the Supreme Court's
decision in Rambo II bars the filing of the instant duplicate claim.  Rambo II, a case
on modification, is inapposite to a consideration of the instant case involving a
duplicate claim.  The issue in Rambo II was whether, and under what circumstances,
a longshore worker who was experiencing no present post-injury reduction in wage-
earning capacity could nonetheless be entitled to nominal benefits so as to toll the
one-year time limitation of filing for modification.  The Supreme Court in Rambo II
did not indicate that its holding had any bearing whatsoever on duplicate black lung
claims.

Slip op.  at 3-4.
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2. After applicability of December 2000 regulations

In its comments to the December 2000 regulatory amendments, the Department noted
objections to § 725.309 on grounds that the record “lacked adequate justification of the latency and
progressivity of pneumoconiosis.”  Regulations Implementing the Federal Coal Mine Health and
Safety Act of 1969, 65 Fed. Reg. 79,969 (Dec. 20, 2000).  Citing to numerous circuit court decisions,
physicians' opinions, and articles on the subject, the Department stated the following:

To the extent that the commenter would require each miner to submit scientific
evidence establishing that the change in his specific condition represents latent,
progressive pneumoconiosis, the Department disagrees and has therefore not imposed
such an evidentiary burden on claimants.  Rather, the miner continues to bear the
burden of establishing all of the statutory elements of entitlement, except to the
extent that he is aided by two statutory presumptions, 30 U.S.C. § 921(c)(2) and
(c)(3).  The revised regulations continue to afford coal mine operators an opportunity
to introduce contrary evidence weighing against entitlement.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,972 (Dec. 20, 2000).  Indeed, under § 718.201(c) of the amended regulations, “'pneumoconiosis'
is recognized as a latent and progressive disease which may first become detectable only after the
cessation of coal mine dust exposure.”  20 C.F.R. § 718.201(c) (Dec. 20, 2000).  

II. Providing a complete pulmonary evaluation by DOL

An administrative law judge may require that the district director provide a complete
pulmonary evaluation to the miner who files a subsequent claim.  Hall v. Director, OWCP, 14 B.L.R.
1-51 (1990).  

III. Entitlement to a hearing

A. Before an administrative law judge

Prior to the Board's decision in Lukman v. Director, OWCP, 10 B.L.R. 1-71 (1988)(Lukman
II), there was no clear authority on the issue of where jurisdiction lay to review the district director's
finding concerning material change under § 725.309.  In Lukman II, the Board held that a district
director's findings under § 725.309 were not reviewable by an administrative law judge.  Instead, an
aggrieved party could appeal directly to the Board which was empowered to conduct a substantial
evidence review of the district director's findings.  

The Tenth Circuit Court of Appeals rejected this approach in Lukman v. Director, 896 F.2d
1248 (10th Cir. 1990).  The court held that, based on the plain language of § 22 and historical
practice under the Longshore and Harbor Workers' Compensation Act as well as the plain language
of the black lung regulations and underlying purpose of § 725.309, claimants are entitled to a hearing
by the administrative law judge on the issue of “material change of condition.”



44  See the discussion of multiple claims filed by survivors on page 2 of this Chapter, supra.
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Subsequently, in Dotson v. Director, OWCP, 14 B.L.R. 1-10 (1990)(en banc), the Board
adopted the Tenth Circuit's holding in Lukman and concluded that it would thenceforth be applied
in all judicial circuits.

B. Survivor's claim--no hearing

In Kilbourne v. Director, OWCP, BRB No. 98-0788 BLA (Mar. 5, 1999)(unpublished), the
Board held that the administrative law judge properly canceled the hearing in a duplicate survivor's
claim which was automatically denied pursuant to 20 C.F.R. § 725.309(c).  The Board held that
“[c]onducting a hearing would have served no meaningful purpose, therefore, as resolution of the
issue was accomplished solely by examination of the record.”  The Board further held that the
administrative law judge was not required to separately consider the widow's petition for
modification of the district director's denial of her multiple claim.44

IV. Proper review of the record

A. Prior to applicability of December 2000 regulations--“material change in
conditions”

In assessing whether the miner has demonstrated a “material change in conditions,” the
inquiry is directed to changes in the miner's physical condition.  However, the extent of the “change”
required has been the point at which the circuit courts and Board have issued significantly disparate
standards for weighing medical evidence in a subsequent claim.  In any jurisdiction, if a “material
change” is established based upon the newly submitted evidence, then the entire record must be
reviewed de novo to determine whether the claimant is entitled to benefits.  If, however, no “material
change” is demonstrated by the newly submitted evidence, the claim is denied under § 725.309.

The following listing of case summaries sets forth the divergent standards of the Board and
circuit courts in determining whether a “material change in conditions” has occurred since the denial
of the miner's prior claim:

! Benefits Review Board.  The Benefits Review Board set forth its definition of “material
change of conditions” under 20 C.F.R. § 725.309(d) in Allen v. Mead Corp., 22 B.L.R. 1-61
(2000).  In Allen, the Board overruled its holding in Shupink v. LTV Steel Co., 17 B.L.R. 1-24
(1992) and adopted the Director's position for establishing a material change in conditions
under § 725.309, to wit:  a claimant must establish, by a preponderance of the evidence
developed subsequent to the denial of the prior claim, at least one of the elements of
entitlement previously adjudicated against him.  As a result, where the administrative law
judge concluded that the newly submitted evidence did not establish the presence of
pneumoconiosis, but failed to address the issue of whether the evidence supported a finding
that the miner was totally disabled, a ground upon which the prior claim was denied, the
administrative law judge's decision was vacated.  On remand, the administrative law judge
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was directed to analyze the newly submitted evidence to determine whether Claimant was
totally disabled under § 718.204(c) before finding no material change in conditions.

Moreover, the Board made clear that a “material change” may only be based upon an
element which was previously denied.  In Caudill v. Arch of Kentucky, Inc., 22 B.L.R. 1-97
(2000) (en banc on recon.), the Board held that a “material change in conditions” cannot be
established based upon an element of entitlement which was not specifically adjudicated
against the claimant in prior litigation.  Specifically, the original administrative law judge in
Caudill concluded that the miner did not suffer from coal workers' pneumoconiosis, but he
did not conclude whether the miner had a totally disabling respiratory or pulmonary
impairment.  As a result, the Board held that the issue of total disability “may not be
considered in determining whether the newly submitted evidence is sufficient to establish a
material change in conditions . . ..”  In so holding, it adopted the arguments of the Director
and Employer to state that the “material change” standard “requires an adverse finding on
an element of entitlement because it is necessary to establish a baseline from which to gauge
whether a material change in conditions has occurred.”  The Board further stated that, unless
an element has been previously adjudicated against the claimant, “new evidence cannot
establish that the miner's condition has changed with respect to that element.”  

The Board has also held that lay testimony alone is insufficient to establish a
“material change in conditions.”  In Madden v. Gopher Mining Co., 21 B.L.R. 1-122 (1999),
the Board concluded that it was proper for the administrative law judge to deny the miner's
second claim for benefits on grounds that he did not establish a “material change in
conditions.”  On appeal, the miner argued that he testified as to his worsened physical
condition at the hearing which would support a finding of “material change.”  The Board
disagreed to state that lay testimony, standing alone, is insufficient to establish a material
change in the absence of corroborating medical evidence.

In Cline v. Westmoreland Coal Co., 21 B.L.R. 1-69 (1997), the Board remanded for
application of the Fourth Circuit's holding in Lisa Lee Mines v. Director, OWCP, 86 F.3d
1358 (4th Cir. 1996), rev'g en banc, 57 F.3d 402 (4th Cir. 1995), cert. denied, 117 S. Ct. 763
(1997), which was issued subsequent to the administrative law judge's decision.  The Board
further held that, in reviewing the evidence to determine whether a “material change in
condition” is established, it was proper for the administrative law judge to refuse to consider
evidence “in existence at the time the first claim was decided on grounds that such evidence
'is not applicable in determining whether there has been a change in condition since the
denial.”

! Third Circuit.  In LaBelle Processing Co. v. Swarrow, 72 F.3d 308 (3d Cir. 1995), the Third
Circuit held that if a “material change in conditions” is “asserted and established, “ the claim
is not barred by § 725.309 because it involves a new cause of action:

Of course, new factual allegations supporting a previously denied
claim will not create a new cause of action for the same injury
previously adjudicated.  (citation omitted).  In contrast, new facts . .
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. may give rise to a new claim, which is not precluded by the earlier
judgment.

The court noted that pneumoconiosis is a “latent dust disease” which “may not become
manifest until long after exposure to the causative agent . . ..”  Id. at 314.  In this vein, the
court rejected Employer's argument that a miner's “simple” pneumoconiosis cannot be
progressive without continued exposure to coal dust, stating that such a finding was not
supported by the record and that “[l]egal pneumoconiosis (i.e. pneumoconiosis within the
meaning of the BLBA) is defined more broadly than the medical (clinical) definition of
pneumoconiosis.”  Id. at 315.  Thus, the court adopted the Director's position and followed
the Sixth Circuit's Sharondale standard for demonstrating a “material change in conditions”
under 20 C.F.R. § 725.309 and concluded that the administrative law judge must determine
whether, upon consideration of all of the new evidence, the miner has proven at least one
element of entitlement previously adjudicated against him.  Id. at 317. 

In Troup v. Reading Anthracite Coal Co., 22 B.L.R. 1-11 (1999) (en banc), the Board
rejected Employer's argument that the Third Circuit's standard in LaBelle Processing Co. v.
Swarrow, 72 F.3d 308 (3d Cr. 1995) for establishing a “material change in conditions”
violated the Supreme Court's holdings in Metropolitan Stevedore Co. v. Rambo [Rambo II],
521 U.S. 121 (1997) and Director, OWCP v. Greenwich Collieries [Ondecko], 512 U.S. 267
(1994).  Employer maintained that the “material change” standard set forth in Swarrow
impermissibly provided Claimant with an irrebuttable presumption of material change in
violation of Section 7(c) of the Administrative Procedure Act, which requires that Claimant
establish a material change by a preponderance of the evidence.  The Board held to the
contrary and noted that the one-element standard does not create an irrebuttable presumption;
rather, if a claimant establishes one element of entitlement previously adjudicated against
him, then the administrative law judge may find that the standard has been met.  The Board
further held that the Court's decision in Rambo II was inapplicable as it did not address the
proper standard to be applied in a duplicate black lung claim.  In addition, the Board
concluded that the Supreme Court's decision in Onderko was not applicable because, while
the standard set forth in Swarrow increases the burden imposed on a claimant, the employer's
evidentiary burden or the type of evidence relevant to the issue did not change.

 
! Fourth Circuit.  In Lisa Lee Mines v. Director, OWCP, 57 F.3d 402 (1995), aff'd., 86 F.3d

1358 (4th Cir. 1996)(en banc), cert. denied, 117 S. Ct. 763 (1997), the Fourth Circuit rejected
the Board's Spese standard for establishing a “material change in conditions” in a subsequent
claim.  Id. at 406.  The court determined that “[t]he purpose of section 725.309(d) is not to
allow a claimant to revisit an earlier denial of benefits, but rather only to show that his
condition has materially changed since the earlier denial.”  Id. at 406.  As such, the court
concluded that Spese “is an impermissible reading of section 725.309(d).”  Id. at 406.  In its
en banc review of the case, the court concluded that it would apply the standard set forth by
the Sixth Circuit's position in Sharondale for establishing a “material change in conditions”
which requires that the judge must consider all of the new evidence, favorable and
unfavorable, and determine whether the miner has proven at least one of the elements
previously adjudicated against him.  The Fourth Circuit declined, however, to adopt the Sixth
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Circuit's additional requirement that the judge examine the evidence underlying the prior
denial to determine whether it “differ[s] qualitatively” from that which is newly submitted.

! Sixth Circuit.  In Sharondale Corp. v. Ross, 42 F.3d 993 (6th Cir. 1994), the Sixth Circuit
declined to embrace either the Seventh Circuit's McNew standard or the standard set for by
the Board in Spese for finding a “material change in condition.”  Rather, the court adopted
the hybrid approach proposed by the Director to hold that:

[T]o assess whether a material change is established, the ALJ must
consider all of the new evidence, favorable and unfavorable, and
determine whether the miner has proven at least one of the elements
of entitlement previously adjudicated against him.  If the miner
establishes the existence of that element, he has demonstrated, as a
matter of law, a material change.  Then the ALJ must consider
whether all of the record evidence, including that submitted with the
previous claims, supports a finding of entitlement to benefits.

Id. at 997-998.  In addition, the court determined that the administrative law judge must
examine the evidence underlying the prior denial to determine whether it “differ[s]
qualitatively” from that which is newly submitted.” The court reasoned that such an approach
“[a]ffords a miner a second chance to show entitlement to benefits provided his condition
has worsened.”  The court wrote that “entitlement is not without limits, however; a miner
whose condition has worsened since the filing of an initial claim may be eligible for benefits
but after a year has passed since the denial of his claim, no miner is entitled to benefits
simply because his claim should have been granted.”  Id. at 998.

! Seventh Circuit.  The Seventh Circuit Court of Appeals, in Sahara Coal v. Director, OWCP
[McNew], 946 F.2d 554 (7th Cir. 1991), held that a claimant must establish with newly
submitted evidence that he or she “is now entitled to benefits.”  In McNew, the court stated
that the Board's standard “is a plain misreading of the regulation and makes mincemeat of
res judicata. . ..”  Id. at 556.

The court held that to demonstrate a “material change of conditions,” it is not enough
to introduce new evidence of disease or disability as this might only show that the first denial
was wrong and would thereby be an impermissible collateral attack on the first denial.
Rather, to prevail, a claimant must introduce evidence that demonstrates that his condition
has “substantially worsened” since the time of the prior denial to the point where he would
now be entitled to benefits.  For a thorough discussion regarding application of the
“substantially worse” standard in McNew, see Judge Sheldon R. Lipson's decision on remand
in the case, McNew v. Sahara Coal Co., 18 B.L.R. 3-524 (1993).  Judge Lipson's decision
was subsequently affirmed by the Benefits Review Board, McNew v. Sahara Coal Co., BRB
No. 93-2189 BLA (Aug. 31, 1994)(unpublished) (modifying only the onset month from
October to November).

In Peabody Coal Co. v. Spese, 117 F.3d 1001 (7th Cir. 1997)(en banc), the Seventh
Circuit held that the “one-element” standard enunciated by the Sixth Circuit in Sharondale
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Corp. v. Ross, 42 F.3d 993 (6th Cir. 1994) was not contrary to its holding in Sahara Coal Co.
v. Director, OWCP [McNew], 946 F.2d 554 (7th Cir. 1991).  Specifically, the court
examined the standard proposed by the Director and stated the following:

If . . . the Director means that at least one element that might
independently have supported a decision against the claimant has now
been shown to be different (implying that the earlier denial was
correct), then we would agree that the 'one-element' test is the correct
one.  If the Director means something more expansive, his position
would go beyond the principles of res judicata that are reflected in
§ 725.309(c) and that we endorsed in Sahara Coal.

The Seventh Circuit declined to apply its “material change” standard under the
particular circumstances presented in Crowe v. Director, OWCP, 226 F.3d 609 (7th Cir.
2000).  In this case, the Seventh Circuit held that Sahara Coal did not apply where the
miner's first claim was denied on purely procedural grounds such that his second filing was
“'merely (an attempt) to relitigate his original claim.'” The court reasoned that, when the
miner's “illiteracy is considered in conjunction with his lack of representation and the
misinformation provided by the representative from the social security office, we are of the
opinion that it would be unfair and improper to hold that the procedural denial of the
petitioner's initial claim is sufficient to deprive him of an opportunity with the assistance of
counsel to advance his 1990 claim on the merits of his health condition.”

! Eighth Circuit.  In Lovilia Coal Co. v. Harvey, 109 F.3d 445 (8th Cir. 1997), the court held
that pneumoconiosis is a progressive and irreversible disease such that it may develop in a
miner after he has ceased working in the mines.  Id. at 450.  The Eighth Circuit then
addressed the “material change in conditions” standard to be applied to subsequent claims
under 20 C.F.R. § 725.309 and held that it would apply the “one-element standard” adopted
by the Third, Fourth, and Sixth Circuits.  Specifically, the administrative law judge must
consider “whether the weight of the new evidence of record . . . ., submitted by all the parties,
establishes at least one of the elements of entitlement previously adjudicated against the
miner.”  Id. at 451.  The court further noted that “'the element must be one capable of
change,'” i.e. the existence of pneumoconiosis or total disability.  Id. at 451.  In this vein, the
court also held the following:

[T]he Director explains that if a miner was found not to have
pneumoconiosis at the time of an earlier denial, and he thereafter
establishes that he has the disease, in the absence of evidence
showing the denial was a mistake, an inference of 'material change'
is not only permitted but 'compelled.'  We agree.

Id. at 451.  The court further rejected Employer's arguments that its holding violated the
Supreme Court's ruling in Director, OWCP v. Greenwich Collieries [Onderko], 512 U.S. 267 (1994)
by improperly shifting the burden of persuasion from the claimant to the coal company.  The court
held that, in the case before it, “the Director's interpretation is akin to the statutory and regulatory
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presumptions which ease a black lung claimant's burden of production, but do not shift the burden
of persuasion, as that term is used in Greenwich Collieries.”  Id. at 452-53.

! Tenth Circuit.  In Wyoming Fuel Co. v. Director, OWCP, 90 F.3d 1502 (10th Cir. 1996), the
Tenth Circuit held that, in order to establish a “material change in conditions” under
§ 725.309, a claimant “must prove for each element that actually was decided adversely to
the claimant in the prior denial that there has been a material change in that condition since
the prior claim was denied.”  Id. at 1511.  The court further stated as follows:

In order to meet the claimant's threshold burden of proving a material
change in a particular element, the claimant need not go as far as
proving that he or she now satisfies the element.  Instead, under the
plain language of the statute and regulations, and consistent with res
judicata, the claimant need only show that this element has worsened
materially since the time of the prior denial.  An example of how a
claimant might show that a condition has materially worsened, the
claimant might offer to compare past and present x-rays reflecting
that any conditions suggesting that the claimant has pneumoconiosis
have become materially more severe since the last claim was rejected.
As another example, the claimant might present more extreme blood
gas test results obtained since the prior denial to indicate that his or
her disability has become materially more severe since the last claim
was rejected.  However, a new interpretation of an old x-ray that was
taken before the prior denial or a further blood gas result identical to
results considered in the prior denial does not demonstrate that a
miner's conditions has materially changed.

Id. at 1511.  In addition, the court held that, if the adjudicator in the first claim did not decide
a particular entitlement issue, then there is no issue preclusion and the claimant need not
demonstrate a “material change” in this element upon the filing of a subsequent claim under
§ 725.309.  Id. at 1511.

In the past, an administrative law judge may have dispensed with the threshold consideration
of whether a “material change in conditions” occurred and, he or she would consider all of the
evidence of record to determine whether the miner was entitled to benefits.  Logically, any finding
regarding “material change in conditions” would be subsumed in the overall findings on entitlement.
However, considering the more restrictive threshold standards applied by the circuit courts in
determining whether a “material change in conditions” has occurred, coupled with the premise set
forth by these courts that a subsequent claim cannot be granted upon a mere showing that the miner
was denied benefits in an earlier claim but is now entitled to such benefits, a separate and specific
finding of a “material change in conditions” must be made before a de novo review of the record may
be undertaken.  This threshold finding cannot be subsumed in overall findings of entitlement from
the record.
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B. After applicability of December 2000 regulations

1.  Establishing an element of entitlement previously denied

The amended regulations dispense with the “material change in condition” language and
contain a threshold standard which the claimant must meet before his claim may be reviewed de
novo:

(d)  A subsequent claim shall be processed and adjudicated in accordance with the
provisions of subparts E and F of this part, except that the claim shall be denied
unless the claimant demonstrates that one of the applicable conditions of entitlement
(see Secs. 725.202(d) (miner), 725.212 (spouse), 725.218 (child), and 725.222
(parent, brother, or sister)) has changed since the date upon which the order denying
the prior claim became final.  The applicability of this paragraph may be waived by
the operator or fund, as appropriate.  The following additional rules shall apply to the
adjudication of a subsequent claim:

(1) Any evidence submitted in connection with any prior claim shall
be made a part of the record in the subsequent claim, provided that it
was not excluded in the adjudication of the prior claim.
(2) For purposes of this section, the applicable conditions of
entitlement shall be limited to those conditions upon which the prior
denial was based.  For example, if the claim was denied solely on the
basis that the individual was not a miner, the subsequent claim must
be denied unless the individual worked as miner following the prior
denial.  Similarly, if the claim was denied because the miner did not
meet one or more of the eligibility criteria contained in part 718 of
this subchapter, the subsequent claim must be denied unless the miner
meets at least one of the criteria that he or she did not meet
previously.
(3) If the applicable condition(s) of entitlement relate to the miner's
physical condition, the subsequent claim may be approved only if
new evidence submitted in connection with the subsequent claim
establishes at least one applicable condition of entitlement.

.   .   .

(4) If the claimant demonstrates a change in one of the applicable
conditions of entitlement, no findings made in connection with the
prior claim, except those based on a party's failure to contest an issue
(see § 725.463), shall be binding on any party in the adjudication of
the subsequent claim.  However, any stipulation made by any party in
the adjudication with the prior claim shall be binding on that party in
the adjudication of the subsequent claim.
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20 C.F.R. § 725.309(d) (Dec. 20, 2000).  It is noted that, pursuant to § 725.409, if a prior claim has
been denied by reason of abandonment, then it shall constitute “a finding that the claimant has not
established any applicable condition of entitlement.”  20 C.F.R. § 725.409(c) (Dec. 20, 2000).

2.  Responsible operator designation

In its comments to the amended regulations, the Department states the following with regard
to naming a new operator for a claim filed under § 725.309:

To the extent that a denied claimant files a subsequent claim pursuant to § 725.309,
of course, the Department's ability to identify another operator would be limited only
by the principles of issue preclusion.  For example, where the operator designated as
the responsible operator by the district director in a prior claim is no longer
financially capable of paying benefits, the district director may designate a different
responsible operator.  In such a case, where the claimant will have to relitigate his
entitlement anyway, the district director should be permitted to reconsider his
designation of the responsible operator liable for the payment of the claimant's
benefits.  

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,990 (Dec. 20, 2000). 

In addition, the Department has deleted subsection (a)(6) (of § 725.414).  As
proposed, subsection (a)(6) would have required the district director to admit into the
record all of the evidence submitted while the case was pending before him.  As
revised, however, the regulation may require the exclusion of some evidence
submitted to the district director.  In the more than 90 percent of operator cases in
which there is no substantial dispute over the identity of the responsible operator,
most of the evidence available to the district director will be the medical and liability
evidence submitted pursuant to the schedule for the submission of additional
evidence, § 725.410.  In the remaining cases, however, the district director may alter
his designation of the responsible operator after reviewing the liability evidence
submitted by the previously designated responsible operator.  

. . .

At that point, the responsible operator will have an opportunity, if it was not the
initially designated responsible operator, to develop its own medical evidence or
adopt medical evidence submitted by the initially designated responsible operator.
Because the district director will not be able to determine which medical evidence
belongs in the records until after this period has expired, the Department has revised
§§ 725.415(b) and 725.421(b0(4) to ensure that the claimant and the party opposing
entitlement are bound by the same evidentiary limitations.  Accordingly, the
Department has deleted the requirement in § 725.414(a)(6) that the district director
admit into the record all of the medical evidence that the parties submit.
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Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg.
79,990-991 (Dec. 20, 2000). 

V. Onset date under § 725.309

 Once a “material change in condition” is demonstrated, the subsequent claim is to be
considered a new and viable claim.  Therefore, the filing date of the subsequent claim determines
which substantive regulations apply as well as the earliest date from which benefits may be awarded
if the miner is found to be so entitled.  Spese v. Peabody Coal Co., 11 B.L.R. 1-174, 1-176 (1988),
dismissed with prejudice, Case No. 88-3309 (7th Cir. Feb. 12, 1989)(unpub.).  See also Peabody
Coal Co. v. Spese, 117 F.3d 1001 (7th Cir. 1997)(en banc) (the earliest date of onset in a multiple
claim under § 725.309 is the date on which that claim is filed; the claim does not merge with earlier
claims filed by the miner).  

The amended regulations also provide that the filing date of the subsequent claim constitutes
the earliest date from which benefits are payable as § 725.309(d)(5) provides that “[i]n any case in
which a subsequent claim is awarded, no benefits may be paid for any period prior to the date upon
which the order denying the prior claim became final.”  20 C.F.R. § 725.309(d)(5) (Dec. 20, 2000).

VI.  Affect of the three-year statute of limitations

Whether the three year statute of limitations set forth at 20 C.F.R. § 725.308 applies to
multiple claims filed under § 725.309 of the regulations has not been clearly resolved by the courts.
In Andryka v. Rochester & Pittsburgh Coal Co., 14 B.L.R. 1-34 (1990), the Board held that the
limitation of action period does not apply to multiple claims.  However, the circuit courts have
declined to adopt the Board's holding.  

In Wyoming Fuel Co. v. Director, OWCP, 90 F.3d 1502 (10th Cir. 1996), Employer argued
that a qualifying blood gas study performed in conjunction with the miner's first claim, along with
a diagnosis of chronic bronchitis by a physician at the time, constituted a “medical determination of
total disability due to pneumoconiosis” which triggered commencement of the three year statute of
limitations.  The Director, OWCP argued that “requiring claimants to file duplicate claims within
three years of the triggering medical opinion would defeat most miners' ability to bring duplicate
claims because it may take more than three years from the issuance of a medical opinion before an
ALJ and appellate panels decide the original claim.”  Id. at 1507.  The court agreed with the Director
that the miner's multiple claim did not violate the three year statute of limitations, but it decided the
matter on different reasoning to state:

When a doctor determines that a miner is totally disabled due to pneumoconiosis, the
miner must bring a claim within three years of when he becomes aware or should
have become aware of the determination.  However, a final finding by the Office of
Workers' Compensation Program adjudicator that the claimant is not totally disabled
due to pneumoconiosis repudiates any earlier medical determination to the contrary
and renders prior medical advice to the contrary ineffective to trigger the running of
the statute of limitations.

. . .
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Instead, Section 309 suggests that a claimant should not be barred from bringing a
duplicate claim when his or her first claim was premature because the claimant's
conditions had not yet progressed to the point where the claimant met the Act's
definition of total disability due to pneumoconiosis.

The circuit court concluded that, because the district director had concluded that the miner did not
have pneumoconiosis and that he was not totally disabled, then it “need not decide whether Dr. Saiz's
1982 report adequately constituted a medical determination of total disability due to pneumoconiosis
. . ..”

In Sharondale Corp.v. Ross, 42 F.3d 993 (6th Cir. 1994), the Sixth Circuit held the following
with regard to application of the three year statute of limitations in multiple claims:

[W]e need not hold, as did the Board, that Sec. 725.308 only applies to the filing of
a miner's initial claim, to decide this case.  Under Sec. 725.308(a), the time period
in which a miner must file for benefits starts, at a minimum, after each denial of a
previous claim, provided the miner works in the coal mines for a substantial period
of time after the denial and new medical opinion of total disability due to
pneumoconiosis is communicated.  The progressive nature of the disease dictates this
result; a claimant must be free to reapply for benefits if his first filing was premature.
Furthermore, the Act recognizes that sequential claims may be filed; and for the Act
to recognize serial applications on the one hand, while limiting to three years the time
in which all applications must be filed, on the other, makes no sense.

Id. at 996.
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Chapter 25
Principles of Finality

I. Appellate decisions

A. Holding vacated

In Dale v. Wilder Coal Co., 8 B.L.R. 1-119 (1985), the Board held that when it “vacates an
administrative law judge's decision, be it an award or denial of benefits, it annuls or sets aside that
decision rendering it of no force or effect.”  The Board further stated that the parties are returned “to
the status quo ante the administrative law judge's decision.”  Specifically, it was determined that “the
parties resume the position together with all rights, benefits and/or obligations they had prior to the
issuance of the administrative law judge's decision.”

B. Effect of remand

The Fourth Circuit, in Eggers v. Clinchfield Coal Co., 11 F.3d 35 (4th Cir. 1993), holds that
a remanded claim is not “final and appealable.”  Specifically, the court declined jurisdiction over
consolidated widow's and miner's claims where the Benefits Review Board affirmed the denial of
widow's benefits but remanded the miner's claim due to a change in the law.

On the other hand, in Muscar v. Director, OWCP, 18 B.L.R. 1-7 (1993), the Board held that
an administrative law judge is without jurisdiction to transfer a case back to the Board, as it “is only
empowered to accept appeals from any party who has been adversely affected by a decision of an
administrative law judge or district director,” and therefore, an Judge cannot “return the jurisdiction
of any case to the Board.”  Under the facts of Muscar, the Judge issued an Order on Remand
transferring jurisdiction of the case back to the Board stating that, subsequent to the Board's earlier
decision of remand, the law changed significantly such that the remand instructions were erroneous.

C. Law of the case

Generally, the “law of the case” principle is discretionary based upon the notion that once
an issue is litigated and decided, it should not be relitigated.  United States v. U.S. Smilting Refining
& Mining Co., 339 U.S. 186 (1950), reh'g denied, 339 U.S. 972 (1950).  Thus, in Brinkley v.
Peabody Coal Co., 14 B.L.R. 1-147 (1990), the Board held that rebuttal under § 727.203(b) was
precluded where it previously affirmed the judge's finding that the employer failed to demonstrate
such rebuttal in an earlier decision and no exception to the doctrine was established.  See also Dean
v. Marine Terminals Corp., 15 B.R.B.S. 394 (1983).  

Departure from the “law of the case” doctrine is appropriate, however, where the prior
holding is “clearly erroneous” and its continued application would constitute a “manifest injustice.”
Cale v. Johnson, 861 F.2d 943, 947 (6th Cir. 1988) (citing to Arizona v. California, 460 U.S. 605
(1983)).
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D. Changes in the law

The law in effect at the time the decision is rendered is controlling.  Berka v. North American
Coal Corp., 8 B.L.R. 1-183 (1985); Rapavi v. Youghiogheny and Ohio Coal Corp., 7 B.L.R. 1-435
(1984).  For application of the December 2000 regulatory amendments, see Chapter 5.

E. Effect of multiple motions for reconsideration
           

In Midland Coal Co. v. Director, OWCP, 149 F.3d 558 (7th Cir. 1998), the court held that it
did not have jurisdiction to decide an appeal of a black lung claim where Employer filed three
motions to reconsider an award of benefits with the Benefits Review Board.  In so holding, the court
stated the following:

[A] motion for reconsideration filed within 30 days of a decision tolls the time to
appeal to this court, and sec. 10(c) of the APA does not apply to the first motion for
reconsideration.  When the first motion is denied, the original, 'non-interlocutory
order' stands, and the loser has 60 days to appeal to the United States Court of
Appeals.  But what about the second motion for reconsideration? 

. . .

The filing of the second request to reconsider would merely toll the time to appeal
the denial of the first request for reconsideration.  But because motions for
reconsideration are committed to agency discretion, we do not have jurisdiction over
internal appeals of such motions.

. . .

On the final non-interlocutory decision on the merits is appealable to this court.
Once 60 days expires after the original decision, or after the first denial of
reconsideration, this court has no jurisdiction over an appeal.

The court cited to Peabody Coal Co. v. Abner, 118 F.3d 1106, 1108 (6th Cir. 1997) where the Sixth
Circuit arrived at the same conclusion.

In Knight v. Director, OWCP, 14 B.L.R. 1-166 (1991), the Board held that a second motion
for reconsideration, which was filed within 30 days of the decision on reconsideration, but not within
30 days of the original decision and order, was untimely.  The Board concluded that, even if the
second motion had been timely filed, it improperly raised issues which were not raised in the first
motion.

F. Interlocutory appeals 

In Cochran v. Westmoreland Coal Co., 21 B.L.R. 1-89 (1998), the administrative law judge
issued an order dismissing certain named operators and remanded “the case for a complete medical
examination as he found the record void of a complete assessment based on a correct employment
history.”  The Director requested reconsideration to state that, on remand, he should be able to
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further investigate the responsible operator issue and Westmoreland Coal should not be dismissed
prior to that investigation.  The administrative law judge denied the reconsideration request and the
Director appealed his interlocutory orders.  The Board initially noted that “[a]n order that leaves the
question of entitlement on the merits unresolved does not constitute a final appealable order.”  It then
set forth the factors for the “collateral order exception” as follows: (1) the order must conclusively
determine the disputed issue; (2) the order must resolve an important issue separate from the merits
of the action; and (3) the order must be effectively unreviewable on appeal from final judgment.
Upon consideration of these factors, the Board concluded that the exception applied because the
administrative law judge's orders “conclusively determined that Westmoreland was not a potentially
responsible operator in this case and have undermined any further investigation concerning the
potential liability of ICI.”  The Board noted that, if benefits are awarded, then the Director would be
precluded from “proceeding against any putative responsible operator which had not been a
participant in every stage of the prior adjudication.”

Under the amended regulations, the administrative law judge is prohibited from dismissing
or remanding the responsible operator designated by the district director as liable for the payment
of benefits.  If the administrative law judge concludes that the operator was not properly named, and
the miner is found to be entitled to benefits, then the Trust Fund will commence the payment of
benefits.  For further discussion of this issue, see Chapters 4 and 7.

II. Clerical corrections

In Coleman v. Ramey Coal Co., 18 B.L.R. 1-9 (1993), the Board applied Rule 60(a) of the
Federal Rules of Civil Procedure to hold that a clerical mistake may be corrected at any time before
an appeal (if any) is docketed or, if an appeal is pending, such a correction may be made with leave
of the appellate court.  If no appeal is filed, there is no time limit regarding the correcting of a
clerical mistake.  The Board was careful to note, however,  that a clerical error is “'one which is a
mistake or omission mechanical in nature which does not involve a legal decision or judgment by
an attorney and which is apparent on the record.'”

III. Res judicata and collateral estoppel

A. Generally

Application of the doctrines of res judicata and collateral estoppel in black lung claims is
problematic.  Because of the progressively worsening nature of pneumoconiosis, the Act and its
implementing regulations permit petitions for modification and multiple claims, except that in a case
involving multiple survivor's claims, the regulations at § 725.309 mandate the denial of the second
claim based upon the denial of the prior claim since there can be no “material change” in a deceased
miner's condition.  For further examination of these doctrines in the context of cases involving
modification petitions under § 725.310, see Chapter 23, and for multiple claims under § 725.309,
see Chapter 24.  With regard to responsible operator designations, see Chapter 7.  Because the
multiple claim provisions at § 725.309 provide relief from ordinary principles of res judicata on the
basis that the miner's condition has materially worsened due to the progressive nature of
pneumoconiosis such that he or she may have a new cause of action, it is more common to encounter
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problems in applying collateral estoppel, or issue preclusion.  Therefore, the elements and
application of collateral estoppel are set forth in more detail here.

B. Collateral estoppel

1. Elements

The following requirements must be satisfied prior to application of collateral estoppel or
issue preclusion.  The issue to be precluded must be (1) the same as that involved in the prior action,
(2) actually litigated in the prior action, and (3) essential to the final judgment in the prior action.
Two additional requirements must also be met, (1) the party against whom estoppel is invoked must
have been fully represented in the prior litigation, and (2) the parties in both actions must be the
same or in privity.

2. Examples of application

a. Losing on an issue, prevailing overall

In a case involving multiple claims under § 725.309, the Board held that the prevailing party
in the first claim (which will be either the employer or Director) is entitled to relief from collateral
estoppel in a second claim with regard to any adversely decided issues because the party could not
appeal such an issue adversely decided in the first claim since the overall decision was in the party's
favor.  Sellards v. Director, OWCP, 17 B.L.R. 1-77 (1993) (although the length of coal mine
employment was decided in the first claim and not appealed, the Director was permitted to challenge
the finding in the second claim as the first claim was decided in the Director's favor, thus precluding
an appeal on the issue of length of coal mine employment).  See also White v. Elrod, 816 F.2d 1172
(7th Cir. 1987). [Editor's note: The Board in Sellards did not, however, consider whether collateral
estoppel could have been properly applied in light of the fact that the Director, OWCP could have
filed a petition for modification under § 725.310 for a “mistake in a determination of fact,” thus
ostensibly providing a full and fair opportunity to litigate the issue of length of coal mine
employment which, if adversely decided again on modification, could be appealed to the Board and
circuit court for review.  However, would such an appeal be considered interlocutory in nature, such
that the party's due process rights are not satisfied?]. 

The amended regulations at § 725.309(d)(4) address the findings made in a prior claim and
provide the following:

If the claimant demonstrates a change in one of the applicable conditions of
entitlement, no findings made in connection with the prior claim, except those based
on a party's failure to contest an issue (see § 725.463), shall be binding on any party
in the adjudication of the subsequent claim.  However, any stipulation made by any
party in connection with the prior claim shall be binding on that party in the
adjudication of the subsequent claim.

20 C.F.R. § 725.309(d)(4) (Dec. 20, 2000).  
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b. Parts 718 and 727

In Alexander v. Island Creek Coal Co., 12 B.L.R. 1-44 (1988), the Board concludes that
collateral estoppel only precludes the relitigation of issues arising from the same legal standards and
burdens of proof between the same parties or those parties in privity.  In this vein, the Board held
that the entitlement standards under Part 727 are different than those of Part 718 such that collateral
estoppel was inapplicable to the issues under consideration. 

c. State agency determinations

In Freeman United Coal Mining Co. v. Director, OWCP, 20 F.3d 289 (7th Cir. 1994), the
court held that collateral estoppel was not available to the employer who argued that a finding by the
Illinois Industrial Commission that the miner was only partially disabled due to pneumoconiosis
constituted a complete bar to the judge's earlier finding of total disability due to pneumoconiosis.
The court noted that “[c]ollateral estoppel, also known as issue preclusion, 'refers to the effect of a
judgment in foreclosing relitigation in a subsequent action of an issue of law or fact that has been
actually litigated and decided in the initial action.'”  The Seventh Circuit further stated that collateral
estoppel is an affirmative defense and the party asserting it has the burden of establishing its
propriety.  In this case, because the determination of the Illinois Industrial Commission was
subsequent to that of the judge, the employer could not use collateral estoppel to bar the judge's
finding of total disability. 

d. Social Security Administration determinations

In Wenanski v. Director, OWCP, 8 B.L.R. 1-487 (1986), the Board held that “[e]xcept as
provided by 20 C.F.R. § 410.470, Social Security Administration findings are not binding on the
Department of Labor adjudication officer” (citing to Tackett v. Director, OWCP, 7 B.L.R. 1-703
(1985).  See also Reightnouer v. Director, OWCP, 2 B.L.R. 1-334 (1979); Beck v. Mathews, 601
F.2d 376 (9th Cir. 1978).  Thus, it was determined in Wenanski that SSA's finding that the miner had
30 years of coal mine employment was not binding in a subsequent DOL proceeding.

e. Multiple fee petitions

In Bennett v. Director, OWCP, 17 B.L.R. 1-72 (1993), the Board denied counsel's request
for an augmented fee due to delay because, as noted by the Board, counsel's petition for fees was
granted and fees awarded by the administrative law judge in May of 1988, at which time no request
for enhancement based upon delay was made.  Moreover, the fee award became final within thirty
days because no appeal or motion for reconsideration was filed.  The administrative law judge's
decision on the merits of the miner's claim was appealed to the Board and subsequently dismissed
in May of 1990.  The Board noted:

Claimant's counsel contends that the judge erred in failing to award a supplemental
fee to compensate for counsel's delay in receiving payment.  

.  .  .



45  The elements are as follows: (1) the issue sought to be precluded is identical to one previously litigated; (2)
the issue was actually determined in the prior proceeding; (3) the issue was critical and necessary part of the judgment
in the prior proceeding; (4) the prior judgment is final and valid; and (5) the party against whom estoppel is asserted
had a full and fair opportunity to litigate the issue in the previous forum.
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The filing of a supplemental fee petition seeking an additional $500.00 to account for
delay in payment is tantamount to a collateral attack on a final order.  The judge
properly denied the motion for supplemental fees.

.  .  .

Furthermore, as the Director suggests, the supplemental fee petition is, in essence,
a request for interest to be paid by the Black Lung Disability Trust Fund.

Id. at 1-73.  The Board held that an award of interest against the Fund is not permitted by Act or
regulations.

f. Miner's and survivor's claims --
existence of pneumoconiosis

In Hughes v. Clinchfield Coal Co., 21 B.L.R. 1-134 (1999), coal workers' pneumoconiosis
was established in the living miner's claim, although the claim itself was denied.  A survivor's claim
was subsequently filed and the administrative law judge concluded that principles of collateral
estoppel precluded the issue of coal workers' pneumoconiosis from being relitigated in the survivor's
claim.  The Board, after setting forth the elements of collateral estoppel,45  held that it did not apply.
Specifically, the Board determined that the issue decided in the living miner's claim was not “a
critical and necessary part of the judgment in the prior proceeding.”  The Board reasoned that
“[w]hile claimant correctly notes that the existence of occupational pneumoconiosis is an essential
element of entitlement in a living miner's claim, the establishment of that element does not support,
and thus is not 'essential' to, a judgment denying benefits.”  The Board further held, with regard to
the requirement that the party against whom estoppel is being asserted had a full and fair opportunity
to litigate the issue in the previous forum, also may not have been satisfied.  It stated that, in a
survivor's claim, “where autopsy evidence was not available and could not have been adduced at the
time of adjudication of the miner's claim, fairness may warrant such an exception to allow
relitigation of the issue of the existence of pneumoconiosis in a survivor's claim.”

[Editor's note:  This decision leaves open the possibility that collateral estoppel may apply where
(1) the miner was awarded benefits, and (2) there is no autopsy evidence presented in the survivor's
claim.]

Indeed, by unpublished decision in Young v. Sewell Coal Co., BRB No. 98-1000 BLA (Aug.
26, 1999), the Board held that it was error for the administrative law judge to permit Employer to
litigate the issue of the existence of pneumoconiosis in a survivor's claim, where the disease was
established in the earlier miner's claim.  In so holding, the Board stated that collateral estoppel was
applicable to the case because both the miner and survivor must establish pneumoconiosis under the
same methods at 20 C.F.R. § 718.202(a).  The Board noted, in rendering this holding, that Employer
“was provided a full and fair opportunity to litigate this issue inasmuch as the survivor's claim does



46  The complete citation is Hughes v. Clinchfield Coal Co., 21 B.L.R. 1-134 (1999) (en banc).
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not contain any autopsy evidence which was not available and could not have been adduced at the
time of the adjudication of the miner's claim.  As a result, the claim was remanded for the
administrative law judge to determine whether pneumoconiosis hastened the miner's death.

In another unpublished decision, Villian v. Zeigler Coal Co., BRB No. 00-0451 BLA (Jan.
29, 2001), the Board upheld the administrative law judge's application of collateral estoppel to
preclude Employer from re-litigating the existence of pneumoconiosis and its etiology in a survivor's
claim where a finding of coal workers' pneumoconiosis was made in the prior living miner's claim.
Employer had argued that a survivor's claim is analogous to a duplicate claim under § 725.309 as
it is decided “entirely independent from the miner's claim.”  The Board disagreed to state the
following:

First, the existence of pneumoconiosis was raised in the present survivor's claim and
actually litigated in the prior proceeding on the miner's claim.  Second, the
determination of the existence of pneumoconiosis was necessary to the previous
miner's award of benefits, unlike the denial of benefits in Hughes,46 inasmuch as the
presence of pneumoconiosis pursuant to Section 718.202(a) is a requisite element of
entitlement to benefits in a Part 718 case.  (citations omitted).  Third, the prior
proceeding resulted in a final judgment on the merits inasmuch as the Board affirmed
Administrative Law Judge Mills' Decision and Order awarding benefits, which
employer did not pursue, and the miner's claim was in payment status until his
demise.  Finally, employer had a full and fair opportunity to litigate this issue in the
prior miner's claim.  (citation omitted).  Additionally, the evidence of record in the
instant case contains no autopsy evidence, hence, an exception does not apply.
Accordingly, we hold that collateral estoppel, or issue preclusion, applies to the
instant survivor's claim, employer is collaterally estopped from relitigating the issue
of the existence of pneumoconiosis, and the existence of pneumoconiosis is
established as a matter of law.  (citations omitted).

Slip op. at 5.

In Sproles v. Bullion Hollow Coal Co., 1995-BLA-2167 (ALJ, June 29, 2001), the ALJ held
that Employer was collaterally estopped from re-litigating the issue of whether the miner suffered
from pneumoconiosis in a widow's claim.  Applying the Board's decisions in Hughes v. Clinchfield
Coal Co., 21 B.L.R. 1-134 (1999) and Young v. Sewell Coal Co., BRB No. 98-1000 BLA (Aug. 26,
1999) (unpub.), the ALJ determined that because (1) a finding of pneumoconiosis was necessary to
the award of benefits on the living miner's claim, and (2) there was no autopsy evidence presented
in the survivor's claim, then Employer was barred from re-litigating the presence of the disease.  See
also Villain v. Zeigler Coal Co., 1998-BLA-703 (ALJ, Dec. 7, 1999).
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g. Responsible operator

In Cline v. Westmoreland Coal Co., 21 B.L.R. 1-69 (1997), the Board noted that “Employer
correctly argues that the administrative law judge erred in finding that employer could not challenge
its designation as the responsible operator because it did not appeal Judge Chao's Decision and
Order wherein he found that employer was the responsible operator.”  The Board held, to the
contrary, that “[b]ecause claimant's appeal from Judge Chao's denial of benefits was untimely filed
and dismissed by the Board, employer was not an aggrieved party.”

The amended regulations contain new limitations on an operator's opportunity to challenge
its designation as the responsible operator.  See Chapters 4 and 7 for a further discussion of the issue.
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Chapter 26
Motions

I. Generally
[ III(D) ]

The regulatory bases for procedural, evidentiary, and discovery motions are commonly
located at 20 C.F.R. Part 725 and 29 C.F.R. Part 18.  Note, however, that the evidentiary rules at 29
C.F.R. § 18.101 et seq., do not apply to black lung cases.  29 C.F.R. § 18.1101.  

Sample orders regarding some of the motions which are commonly encountered have been
included throughout this Chapter.

A. 10 days to respond

Generally, parties are afforded a period of ten days to respond to a motion unless otherwise
provided by an administrative law judge.  29 C.F.R. § 18.6(b).  Twenty-nine C.F.R. § 18.40 sets
forth the procedures to be applied for the computation of for filing motions and responses thereto.

B. Dismissal of a claim, defense or party

Twenty C.F.R. § 725.465(c) provides in part that “[i]n any case where a dismissal of a claim,
defense, or party is sought, the administrative law judge shall issue an order to show cause why the
dismissal shall not be granted and afford all parties a reasonable time to respond to such order.”  The
failure to comply with a lawful order of an administrative law  judge may result in the dismissal of
the claim.  20 C.F.R. § 725.465.  

C. Caption

Although each administrative law judge may have a preferred way of setting forth the caption
of each decision and order, the following constitutes a sample caption which may be used in all
“BLA” claims.  Note, however, that the “BLA” case number may be a (1) “BMO” for medical
benefits only claims, (2) “BTD” for medical treatment dispute claims, (3) “BLO” for overpayment
claims (and the parties will generally be styled as the Director, OWCP versus Claimant),  (4) “BMI”
for medical interest claims (none of these claims should be pending before this Office, see Chapter
20), or (5) “BCP” for black lung civil money penalty claims.
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Case No.: XX-BLA-XXX

In the Matter of:

XXXXXXXXXXX
Claimant,

v.

XXXXXXXXXXXX,
Employer,

and

DIRECTOR, OFFICE OF WORKERS'
COMPENSATION PROGRAMS,

Party-in-Interest.

II.  Remand to the district director

A. District director's obligation to provide complete examination

If, during the pendency of a claim before this Office, it is determined by the administrative
law judge that the documentary evidence submitted pursuant to 20 C.F.R. § 725.456(e) is incomplete
as to any issue which must be adjudicated, the administrative law judge may, in his or her discretion,
remand the claim to the district director with instructions to develop only such additional evidence
as is required, or allow the parties a reasonable time to obtain and submit such evidence, before the
termination of the hearing.  

B. The employer or Director, OWCP withdraws controversion

If the employer or Director, OWCP accepts responsibility for the payment of benefits, the
claim should be remanded to the District director for the payment of benefits.  Pendley v. Director,
OWCP, 13 B.L.R. 1-23 (1989)(en banc).  Twenty C.F.R. § 725.462 provides that an administrative
law judge shall remand a case to the district director for issuance of an appropriate order if a party
withdraws controversion of all issues set for formal hearing.  

An employer's failure to timely file a controversion will also result in its liability for the
payment of benefits.  In Jonida Trucking, Inc. v. Hunt, 124 F.3d 739 (6th Cir. 1997), the court held
that an employer could not be relieved of its liability for failure to timely controvert on grounds that
it relied on the claimant's mistaken representation that the Trust Fund would be held liable for
benefits.  As a result, the court concluded that the employer failed to demonstrate “good cause' for
its failure to timely controvert both the claim and its designation as the responsible operator.  The
court then upheld an order directing that the employer secure the payment of $150,000 in benefits
pursuant to 20 C.F.R. § 725.606.
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Sample Order:

ORDER OF REMAND

On XXXXXX XX, XXXX, the above-captioned matter was referred to this Office for a
formal hearing.  By letter dated XXXX XX, XXXX, the district director notified this Office that
Employer had withdrawn its controversion to all issues and agreed to pay all benefits.  

Pursuant to 20 C.F.R. § 725.462, “[a] party may . . . withdraw his or her controversion of
any or all issues set for hearing.  If a party withdraws his or her controversion of all issues, the
administrative law judge shall remand the case to the [district director] for the issuance of an
appropriate order.”

IT IS HEREBY ORDERED that this case be remanded to the district director for appropriate
proceedings in accordance with Employer's withdrawal of its controversion to the claim.

____________________________________
Administrative Law Judge

C. Calculation of liability for medical treatment
[ III(B) ]

In benefit treatment dispute cases, the regulations provide that resolution of this issue shall
commence with the district director, who “shall attempt to informally resolve such dispute.” 20
C.F.R. § 725.707(a).  The sole province of the administrative law judge in these cases is to determine
whether certain medical expenses are related to the miner's black lung condition.  Thus, if the
Director, OWCP has not calculated the amount for reimbursement, the case should be remanded.

D. Inability to locate the claimant or abandonment of the claim
[ II(F)(1) ]

If the claimant has died or cannot be located, and it is unclear who has the authority to
proceed with the claim, or if the widow wishes to file a separate survivor's claim, remand may be
appropriate.  Within the administrative law judge's discretion, the claim may also be dismissed on
the basis of abandonment.  20 C.F.R. §§ 725.408, 725.409, and 725.410.  It must be noted, however,
that the regulations require that an order to show cause be issued prior to a dismissal.

Sample Order: ORDER OF DISMISSAL

On XXXXXX XX, XXXX, the undersigned issued an Order explaining the transfer of this
claim to another administrative law judge for a decision on remand, as the previous administrative law
judge is no longer with this Office.  On XXXXX XX, XXXX, Director's counsel renewed its motion
to dismiss due to the death of Claimant and attached a letter dated XXXXXX XX, XXXX, wherein
Claimant's representative informed the Director of Claimant's death and the lack of heirs to further
prosecute this claim.  An order to show cause was issued on XXXXXX XX, XXXX directing that
the parties provide the name of a legal representative to pursue the claim.  Pursuant to § 725.465, this
claim is considered dismissed, and the record is hereby returned to the district director.

IT IS ORDERED that this claim be DISMISSED.
____________________________________
Administrative Law Judge
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Sample order:

ORDER OF REMAND

On XXXXXXXX XX, XXXX, the undersigned issued a Notice of Hearing and Pre-hearing
Order which was returned as “undeliverable.”  Claimant is unrepresented and numerous attempts to
locate Claimant have been unsuccessful.  Accordingly,

IT IS ORDERED that this matter be remanded to the district director to attempt to locate
Claimant.

__________________________________________
Administrative Law Judge

E. Consolidation of claims

A party may file a motion to consolidate claims where the issues to be resolved are identical.
29 C.F.R. § 18.11.  Typical motions to consolidate involve a survivor who seeks to consolidate his
or her claim with the deceased miner's claim.  20 C.F.R. §§ 725.212-725.233.  Although remand is
not required to consolidate two claims, for practical reasons, it may often be necessary.   When two
claims are consolidated, evidence submitted in conjunction with one claim can be considered with
relation to the consolidated claim.  A single hearing applicable to both claims is held and, if both
claims are not currently before this Office, a case may have to be continued or remanded so that they
may be consolidated before hearing.

Sample Order:

ORDER DENYING MOTION TO CONSOLIDATE

The above-captioned matter is the claim of a deceased miner which was remanded from the
Benefits Review Board on XXXXX XX, XXXX.  On XXXXX XX, XXXX, Employer filed a motion
to consolidate this claim with the survivor's claim currently pending before the district director.  As
this matter is here on remand from the Benefits Review Board for the consideration of specific and
limited issues, consolidating it with the developing survivor's claim would be inappropriate.  This
matter must be decided on the evidence of record.  Accordingly, Employer's motion for consolidation
is DENIED.

____________________________________
Administrative Law Judge

Sample Order:
ORDER GRANTING MOTION TO CONSOLIDATE

The above-captioned matter is the claim of the deceased miner which is pending before this
Office.  A motion to consolidate this claim with a survivor's claim, which is pending before this
Office, has been filed.  Pursuant to 29 C.F.R. § 725.460, it is determined that a consolidated hearing
would serve the interests of fairness and judicial economy.  

IT IS ORDERED that the motion for consolidation is granted.
____________________________________
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Administrative Law Judge

F. Determination of responsible operator (or motion to dismiss as a
party) [ II(L), IV(A)2) ]

1. Prior to applicability of December 2000 regulations

The regulations require that the district director make the initial determination of the proper
responsible operator.  20 C.F.R. § 725.412.  A remand of the case may be appropriate where the
district director has not properly named the responsible operator.  Before a responsible operator is
dismissed as a party to a claim, the administrative law judge should issue an order to show cause why
that party's motion should not be granted.  20 C.F.R. § 725.465.  

Sample Order:

ORDER TO SHOW CAUSE

The above-captioned matter was referred to this Office on XXXXX XX, XXXX.  On
XXXXX XX, XXXX, Employer filed a motion for Partial Summary Judgment and to be dismissed
as responsible operator.  To date, no response has been received from the other parties.

Employer contends that other named employers employed Claimant for cumulative periods
of at least one year subsequent to Claimant's employment with Employer and that it should
accordingly be dismissed as a potentially responsible operator in this case.

IT IS ORDERED that the parties show cause, within thirty days of the issuance of this
Order, why Employer should not be dismissed from this action.

____________________________________
Administrative Law Judge

In Director, OWCP v. Oglebay Norton Co., 12 B.L.R. 2-357 (6th Cir. 1989), the court upheld
the remand of the case to the district director for determination of the responsible operator. The case
had been sent to the administrative law judge, but a hearing had not yet been held.  The court noted
that, once the claim is heard, other potential operators cannot be identified by the district director.
However, prior to adjudication, the district director may name potential responsible operators as long
as the employer is not unduly prejudiced.  See Lewis v. Consolidation Coal Co., 15 B.L.R. 1-37
(1991); Beckett v. Raven Smokeless Coal Co., 14 B.L.R. 1-43 (1990).

The Board has delineated restrictions on remands for the determination of a responsible
operator.  In Crabtree v. Bethlehem Steel Corp., 7 B.L.R. 1-354 (1984), the Board held that the case
should not be remanded if: (1) the remand would either jeopardize the claimant's case, or (2) the
remand would be incompatible with the efficient administration of the Act.  The district director
must resolve the responsible operator issue or proceed against all putative operators at every stage
of the claim's adjudication.  Otherwise, the employer that should have been designated would be
prejudiced by not having notice and an opportunity to be heard at the district director level and
before the administrative law judge.  Id. at 1-357.  See also England v. Island Creek Coal Co., 17
B.L.R. 1-141 (1993)(the district director has the burden of naming the appropriate responsible
operator); Shepherd v. Arch of West Virginia, 15 B.L.R. 3-134 (1991)(presenting a good example
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of the application of Crabtree and the definition of piecemeal litigation).  Therefore, motions to
remand on the issue of responsible operator are most often granted when it is demonstrated that the
correct responsible operator may not have been named.

In Baughman v. R. Turner Clay Co., 15 B.L.R. 3-697 (1991), the administrative law judge
allowed a remand for a determination of responsible operator on employer's motion because new
issues were presented for consideration.  20 C.F.R. § 725.463.  The employer presented issues which
were not reasonably ascertainable to him while the claim was before the district director due to
employer's illness and unfamiliarity with the procedures.

Occasionally, the district director transfers a case to this Office with more than one putative
responsible operator named.  A responsible operator should not be dismissed if there are contested
issues concerning qualifying coal mine employment or ability to assume liability.  If a de novo
hearing is necessary for these issues, dismissing a potentially responsible operator would be
premature.  The district director has the burden to investigate and assess liability against the proper
operator.  England v. Island Creek Coal Co, 17 B.L.R. 1-141, 1-444 (1993).  However, if the
operator is financially incapable of assuming liability, the ruling in Director, OWCP v. Trace Fork
Coal Co. [Matney], 67 F.3d 503 (4th Cir. 1995), rev'g. in part sub. nom., 17 B.L.R. 1-145 (1993),
allows the district director to reach back and name earlier operators.  However, Crabtree mandates
that the responsible operator issue be resolved in a preliminary proceeding or that all potential
operators be proceeded against at every stage of adjudication.  Failure to do so precludes the
designation of another responsible operator and exposes the Trust Fund to liability.  As a result, the
matter should proceed to hearing without dismissing those parties.

Sample Order:

ORDER DENYING MOTION TO DISMISS RESPONSIBLE OPERATOR

This matter arises under the Black Lung Benefits Act, 33 U.S.C. § 901, et seq., as amended.
The district director denied Claimant's claim for benefits and referred the case to this Office upon
Claimant's request for a hearing.  On XXXXX XX, XXXX, Y filed a motion to be dismissed as the
responsible operator in this case.  An Order to Show Cause was issued on XXXXX XX, XXXX,
directing the parties to show why Y should not be dismissed as a responsible operator.

The regulations provide that the responsible operator shall be the “operator or other employer
with which the miner had the most recent periods of cumulative employment of not less than one
year.”  20 C.F.R. § 725.493(a)(1).  The district director's Memorandum of Conference reports that
Employer W was the last coal mine employer with which Claimant had at least a cumulative year of
employment.  However, the district director found that there was no record of Employer W's
insurance at the time of Claimant's last employment and evidence established that Employer W was
no longer in business. Employer Y submitted Insurance Company's Answers to Interrogatories, which
indicated that Employer W was insured during the relevant time period (i.e. the last day on which the
miner worked for the company), specifically, XXXXXX XX, XXXX.  Thus, Employer Y contends
that Insurance Company, on behalf of Employer W, is capable of assuming liability for any payment
of benefits and that Y should therefore be dismissed as responsible operator.

The Director responds that “[t]he mere fact that an employer may not, in the final analysis,
be determined to be the correct responsible operator is not sufficient reason to dismiss that employer
if there is a dispute between the potentially liable entities as to which party is the correct responsible
operator and as long as the potential exists for that employer to be named the responsible operator.”
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Although Employer Y and Insurance Company have stated that Employer W was insured at the time
of Claimant's last employment there, the Director notes that they have not stipulated that Claimant's
last coal mine employment was with Employer W. The Director argues that if Employer Y is
dismissed and the evidence proffered at the hearing demonstrates that Y is the correct responsible
operator, then the other parties would be prejudiced by a dismissal of Y at this point.  See Crabtree
v.  Bethlehem Steel Corp., 7 B.L.R. 1-345 (1984).

Granting this motion to dismiss would require a decision on the issue of Employer Y's and
Insurance Company's liability as the last employer and carrier, and their ability to render benefits
without a formal hearing.  However, granting such a motion is appropriate only when no genuine
issue of material fact remains in question. 29 C.F.R. § 18.41.  See also Fed.  R.  Civ.  P.  56(c).  In
this case, contested issues of fact remain with regard to whether Employer W has the ability to pay
and is the last responsible operator for which Claimant had at least one year of cumulative
employment.  

The decision in Crabtree,  mandates that the responsible operator issue be resolved in a
preliminary proceeding or that all potential responsible operators be proceeded against at every stage
of adjudication.  The failure to do so precludes the designation of another operator and exposes the
Black Lung Disability Trust Fund to liability.  Hence, the dismissal of Employer Y at this juncture
could result in liability falling upon the Trust Fund if Employer W is found incapable of assuming
liability, or is not the last operator with which Claimant had at least one year of cumulative
employment.  Accordingly, as this issue must proceed to hearing, granting the dismissal of Employer
Y at present would be premature.  

ORDER

Employer Y's motion to be dismissed as responsible operator is DENIED.

____________________________________
Administrative Law Judge

2. After applicability of December 2000 regulations

Under the amended regulations, a claim is forwarded with only one operator listed as
responsible for the payment of any benefits.  Section 725.418(d) provides the following:

The proposed decision and order shall reflect the district director's final designation
of the responsible operator liable for the payment of benefits.  No operator may be
finally designated as the responsible operator unless it has received notification of its
potential liability pursuant to § 725.407, and the opportunity to submit additional
evidence pursuant to § 725.410.  The district director shall dismiss, as parties to the
claim, all other potentially liable operators that received notification pursuant to
§ 725.407 and that were not previously dismissed pursuant to § 725.410(a)(3).

20 C.F.R. § 725.418(d) (Dec. 20, 2000).  In addition, the provisions at § 725.465(b) have been
altered to provide the following:

The administrative law judge shall not dismiss the operator designated as the
responsible operator by the district director, except upon motion or written agreement
of the Director.



26.8Rev. August 2001

20 C.F.R. § 725.465(b) (Dec. 20, 2000).  For further discussion of this issue, see Chapters 4 and 7.

III. Transfer of liability to the Black Lung Disability Trust Fund
[ III(C)(2)(d) ]

The purpose of the transfer of liability to the Trust Fund is to shield the employer from
unexpected liability resulting from amendments to the Black Lung Benefits Act.  The 1977
Amendments provided for reconsideration of claims previously dismissed.  The Fund was deemed
liable in such cases so that employers would not suffer liability in claims which they reasonably
expected were finally adjudicated.  20 C.F.R. § 727.101 et seq..  These motions are generally granted
but, see Chapter 22 for a discussion of the transfer of liability provisions.

IV. Amend controversion form
[ IV(A)(3), IV(A)(4)(b) ]

Every claim file in which an employer is involved contains a Form CM 1025 or the like.
This form sets forth the contested issues by the employer.  The hearing is confined to the issues
included on the controversion form.  20 C.F.R. § 725.463.  Prior to the scheduled hearing, the
Director, OWCP or the employer may move to amend the list of contested issues.  Such a motion
is only granted where the additional issues were raised in writing and at the level of the district
director.  20 C.F.R. § 725.463(a).

When new issues are raised before the administrative law judge, s/he has the discretion under
20 C.F.R. § 725.463(b) to remand the case to the district director, to hear and resolve the new issue,
or to refuse to consider the new issue.  See Callor v. American Coal Co.,  B.L.R. 1-687 (1982), aff'd
sub nom., American Coal Co. v. Benefits Review Board, 738 F.2d 387, 6 B.L.R. 2-81 (10th Cir.
1984).  An issue not previously considered by the district director may be adjudicated if the parties
consent.  Such consent may be inferred where the parties develop evidence and are aware of each
other's intent to litigate the issue.  See Carpenter v. Eastern Associated Coal Corp., 6 B.L.R. 1-784
(1984).

VI. Motions for discovery and proffers of evidence

A. Discovery, generally

In responding to motions to compel discovery, the primary consideration is to guarantee the
right of every party to a full and fair hearing.  The regulations at 20 C.F.R. § 725.463 set forth the
hearing procedure in general terms and give the administrative law judge the ability to inquire into
the facts and evidence.  This section also exempts the hearing before the administrative law judge
from the common law or the Federal Rules of Evidence, thus giving the administrative law judge
greater latitude in determining the facts and merits of a claim.

Prior to a hearing, any party may submit a motion to compel discovery.  See 29 C.F.R. § 8.6.
Motions to compel discovery can be used to request physical examinations, answers to
interrogatories, depositions, medical reports, and medical release forms.  Twenty C.F.R. 



47After the district director's denial of reimbursement, Employer appealed to the Benefits Review Board, which
remanded the case to this Office, citing Lukman v. Director, OWCP, 896 F.2d 1248 (10th Cir. 1990).

48Mr. Breeskin's title is Chief, Branch of Claims and Review, of the United States Department of Labor .  In
this position, he supervises the review of claims in litigation and performs tasks associated with contractor auditing of
medical bills.

49Twenty-six U.S.C. § 9501(d) provides, in pertinent part, that

Amounts in the Black Lung Disability Trust Fund shall be available, as provided by appropriation
Acts, for --

* * * *
(7) the reimbursement of operators and insurers for amounts paid by such operators and

insurers . . . at any time in satisfaction (in whole or in part) of any claim denied (within the meaning
of section 402(i) of the Black Lung Benefits Act) before March 1, 1978, and which is or has been
approved in accordance with the provisions of section 435 of the Black Lung Benefits Act (emphasis
added).
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§ 725.450 guarantees the right of all parties to a full and fair hearing.  Thus, the parties have a right
to develop evidence relevant to the claim.  Twenty-nine C.F.R. § 18.21(a) provides that “if . . . a
party upon whom a request is made pursuant to §§ 18.18 through 18.20 . . . fails to respond
adequately or objects to the request, or any part thereof . . . , the discovering party may move the
administrative law judge for an order compelling a response . . . .”  Pursuant to 20 C.F.R. 
§ 725.465(a)(2), a claim may be dismissed upon the failure of the claimant to comply with a lawful
order of the administrative law judge.

Sample Order (deposition of governmental official):

ORDER

This matter is before me for consideration of whether Employer is entitled to reimbursement
from the Black Lung Disability Trust Fund for interim benefits it paid Claimant.  Following a
determination of entitlement at the district director level, liability for benefits was subsequently
transferred from Employer to the Trust Fund and thereafter extinguished altogether due to Claimant's
inability to establish entitlement to benefits, as determined by the administrative law judge and
affirmed by the Benefits Review Board.  

On XXXXX XX, XXXX, Employer requested reimbursement from the Department of Labor
for the benefits it had previously paid to Claimant.  After repeated denials of reimbursements by the
district director, Employer requested a hearing with an administrative law judge.  On XXXXX XX,
XXXX, the claim was referred to this Office, at which time the parties began extensive discovery.47

On XXXXX XX, XXXX, due to an objection from the Director, an Order to Show Cause why
Employer should be permitted to depose a United States Department of Labor official, Steven
Breeskin,48 was issued.  Employer responded, contending that the controlling statutory language,
providing funds for the reimbursement of employers where a claim “is or has been approved in
accordance with the provisions of [30 U.S.C. § 945],” 26 U.S.C. § 9501(d)(7),49 is a matter of
interpretation and that Employer is entitled to know the Department of Labor's established policy in
this regard.  The Director contends that she has complied with all of the discovery requests of
Employer and that Employer has demonstrated no need for the taking of this deposition or how it
would aid in the interpretation of this statute.  The Director suggests the possibility that no
Department of Labor policy exists for this issue and argues that, even if it did exist, as the issue is a
question of law, the testimony of Steven Breeskin is immaterial.  
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In Pacific Gas & Electric Co. v. FERC, 746 F.2d 1383 (9th Cir. 1984), the court stated that
the extent of discovery to which a party in an administrative proceeding is entitled is determined
primarily by the particular agency, that the rules of civil procedure are inapplicable, and that the
Administrative Procedure Act, 5 U.S.C. § 551 et seq., does not provide expressly for discovery.
Twenty-nine C.F.R. Part 18 governs the procedures and practices of the United States Department
of Labor's Office of Administrative Law Judges.  Section 18.14 addresses the scope of discovery:

(a) Unless otherwise limited by order of the administrative law judge in accordance
with these rules, the parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the proceeding. . . .

Section 18.15 provides for protective orders and reads in pertinent part:

(a) Upon motion by a party or the person from whom discovery is sought, and for
good cause shown, the administrative law judge may make any order which justice
requires to protect a party or person from annoyance, embarrassment, oppression,
or undue burden or expense. . . 

Employer has sought discovery on this issue through requests for documents and admissions.
The Director represents that she has supplied all relevant material in response to Employer's various
discovery requests.  Employer states that it has received no written statement of policy relating to this
issue.  

In general, top governmental executives should not, absent extraordinary circumstances, be
called to testify regarding their reasons for taking official actions.  United States v. Morgan, 313 U.S.
409 (1941).  They should be free to conduct their jobs without the constant interference of the
discovery process.  Church of Scientology v. Internal Revenue Service, 138 F.R.D. 9 (D. Mass. 1990).
An exception to this general rule exists where top officials have direct personal factual information
related to material issues in an action, American Broadcasting Companies v. United States
Information Agency, 599 F. Supp. 765, 769 (D.D.C. 1984), but a top government official may only
be deposed on a showing that the information sought is not available through any other source.
Church of Scientology, 138 F.R.D. at 11 (precluding deposition where plaintiff made no showing that
information sought was otherwise unavailable), citing Community Federal Savings and Loan Ass'n
v. Federal Home Loan Bank Bd., 96 F.R.D. 619, 621 (D.D.C. 1983).  

  In American Broadcasting Companies v. United States Information Agency, 599 F. Supp.
at 769, the court permitted the deposition of the Director of the United States Information Agency
because he was the only individual responsible for the documents in question and because plaintiffs
were not seeking to discern his “deliberative thought processes.”  The court concluded that the
deponent was a crucial fact witness.  See Sykes v. Brown, 90 F.R.D. 77, 78 (E.D. Pa. 1981) (“Where
an agency head possesses particular information necessary to the development or maintenance of the
party's case, which cannot be reasonably obtained by another discovery mechanism, the deposition
should be allowed to proceed.”).  In Simplex Time Recorder Co. v. Secretary of Labor, 766 F.2d 575
(D.C. Cir. 1985), plaintiff's witness list included the Solicitor of Labor, the Secretary of Labor's Chief
of Staff, the Regional Administrator for the Administration, and the Administration's Area Director.
Id. at 586.  Although Simplex is distinguishable from the present case because the area of questioning
involved the discretionary activities of the officials, the court ruled that the administrative law judge
properly denied this request to question these witnesses because Simplex did not “suggest[] any
information in the possession of these officials that it could not obtain from published reports and
available agency documents.”  Id. at 587.  The administrative law judge found that “their testimony
on OSHA and Administration policies was unnecessary and unduly burdensome as such policies were
available from various publications” and that they had no first-hand knowledge of the facts of the
case.  Id. at 586.



50Employer's contention that it is entitled to know of this policy to be prepared to argue against adopting the
Department's construction out of deference to the administering agency is inappositive.  Because the Director has
repeatedly maintained that no policy concerning this statute exists or that, if it does exist, she is unaware of it, the
Director cannot now come forth with the argument that the administrative law judge should defer to the agency's
standard interpretation based on its policy for these circumstances.   To do so would be tantamount to an admission that
her previous representations were untruths.  Although the Director's construction may be entitled to some weight as is
traditional, the deference in this case cannot be based on any policy.  In the alternative, however, Employer could
potentially discover that a policy favoring its position exists or existed.  It is this contingency which requires the decision
I reach here.
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In the present case, Employer argues that it has been unable to determine any relevant
departmental policy concerning this reimbursement issue through other discovery methods.  For
example, in response to Employer's request to admit, the Director stated that she could neither admit
nor deny the existence of such a policy, and in her response to the Order to Show Cause, the Director
states that Employer has been unable to locate this policy because it does not exist (p. 7).50  Employer
has sufficiently demonstrated that the information it seeks is not readily available through the
discovery methods it has utilized thus far.  Employer has not, however, shown that Mr. Breeskin has
any knowledge of the material facts or issues in this specific case or that other discovery methods with
respect to Mr. Breeskin would not reveal this information.  Therefore, to accommodate Employer's
right to discovery and to prevent the unnecessary burdening of a government official, Employer is
allowed further discovery of Mr. Breeskin in the form of interrogatories, requests to admit, and
production of documents.  Accordingly,

(1) IT IS ORDERED that Employer's Motion to Depose Steven Breeskin is DENIED, the
Director's Motion for a Protective Order is GRANTED, and Employer is GRANTED the right to
conduct further discovery through Mr. Steven Breeskin; and

(2) IT IS FURTHER ORDERED that the parties are granted 60 days from the issuance of
this Order to submit any testimony and legal arguments concerning the reimbursement of Employer
from the Trust Fund under these circumstances, after which time the record will close and the matter
will be submitted to me for a decision on the record.

____________________________________
Administrative Law Judge

B. Medical examinations

Twenty C.F.R. § 725.414 allows the putative responsible operator to require that the claimant
submit to a physical examination by a doctor of the operator's choice.  See also 20 C.F.R. §§ 725.413
and 725.414(a).  This section does not limit the number of examinations of the miner, Horn v. Jewell
Ridge Coal Co., 6 B.L.R. 1-933 (1984), and an employer may have the claimant examined more than
one time.  King v. Cannelton Indus., Inc., 8 B.L.R. 1-146 (1985), aff'd., Case No. 85-1878 (4th Cir.
Jan. 30, 1987)(unpub.).  Moreover, a party must be provided an opportunity to respond to medical
reports submitted into the record by the opposing party or to cross-examine the physicians who
prepared the reports.  North American Coal Co. v. Miller, 870 F.2d 98 (3d Cir. 1989); Pruitt v. USX
Corp., 14 B.L.R. 1-129 (1990); Morris v. Freeman United Coal Mining Co., 8 B.L.R. 1-505 (1986);
Chancey v. Consolidation Coal Co., 7 B.L.R. 1-240 (1984).  However, in dealing with the rebuttal
of the claimant's evidence, there is no requirement that the employer be allowed to submit an equal
number of medical reports as the claimant.  See Blackstone v. Clinchfield Coal Co., 10 B.L.R. 1-27
(1987); King v. Cannelton Indus., Inc., 8 B.L.R. 1-146 (1985); Bertz v. Consolidation Coal Co., 6
B.L.R. 1-820 (1984); Horn v. Jewell Ridge Coal Corp., 6 B.L.R. 1-933 (1984).  



51  As to the limitations on medical evidence under the December 2000 amendments to the regulations, see
Chapter 4.
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If the claimant has already undergone one or more medical examinations at the employer's
request, and the employer submits a motion seeking to compel an additional examination, such
motion should be granted only if the claimant has submitted evidence which indicates a substantial
change in condition from the time of the last submitted evidence, if the employer has not previously
submitted reasonably contemporaneous evidence, or if the record is incomplete as to an issue
requiring adjudication.  Harlan Coal Co. v. Lemar, 904 F.2d 1042 (6th Cir. 1990);  Marx v. Director,
OWCP, 870 F.2d 114 (3d Cir. 1989); North American Coal Co. v. Miller, 870 F.2d 948 (3d Cir.
1989); and Blackstone v. Clinchfield Coal Co., 10 B.L.R. 1-27 (1987).51

In addition, before granting a motion to compel a medical examination, consideration should
be given to the hardship to the claimant.  See Arnold v. Consolidation Coal Co., 7 B.L.R. 1-68
(1985); Bertz v. Consolidation Coal Co., 6 B.L.R. 1-820 (1984).  In response to an employer's
motion to compel a medical examination, the claimant may file a motion for protection pursuant to
29 C.F.R. § 18.15.  To prevail, the claimant must demonstrate good cause by setting forth facts
which show that such an examination is annoying, embarrassing, oppressive, or unduly burdensome.
Further, a claimant cannot be required to travel more than 100 miles for an examination unless
authorized by the district director.  20 C.F.R. § 725.414(a).  The employer does have alternatives to
obtaining evidence which include, but are not limited to, interrogatories, depositions, consultative
reviews of the medical evidence, and rereading x-rays.  See 20 C.F.R. § 725.414(a) and 29 C.F.R.
§ 18.15.

Note that 20 C.F.R. § 725.414(e)(2) requires that the employer make a good faith attempt to
develop its evidence while the claim is pending before the district director.  Failure to make such
effort may constitute a waiver of the right to an examination of the claimant or to have the claimant's
evidence evaluated by a physician of the operator's choice.  See Morris v. Freeman United Coal
Mining Co., 8 B.L.R. 1-505 (1986).  In addition, if it is determined that the claimant has
unreasonably refused to submit to a medical examination, all evidentiary development of the claim
should be suspended and the claim denied by reason of abandonment or by dismissal as is
appropriate.  20 C.F.R. § 725.408.  However, before a claim can be dismissed by reason of
abandonment for failure to submit to a medical examination, the claimant must be notified of the
reasons for denial of protection and of the action that needs to be taken to avoid dismissal.  20 C.F.R.
§ 725.409; see Couch v. Betty B Coal Co., BRB No. 88-4067 BLA (June 29, 1992)(unpub.).

An administrative law judge may require that the district director provide a complete
pulmonary examination to the claimant who files a duplicate claim.  Hall v. Director, OWCP, 14
B.L.R. 1-51 (1990).  However, the Board has made clear that the employer does not have an
“absolute right” to a medical examination on modification.  Selak v. Wyoming Pocahontas Land Co.,
21 B.L.R. 1-173 (1999)(en banc).

C. Interrogatories



52  See 20 C.F.R. § 725.456(b)(3) (Dec. 20, 2000).
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Twenty-nine C.F.R. § 18.29 grants an administrative law judge the authority to compel
answers to interrogatories.  Before the motion to compel answers to interrogatories may be granted,
however, a party must make a proper request for the answers pursuant to 29 C.F.R. § 18.18(b).  The
result of failing to comply with an order to compel may result in the dismissal of the claim for failure
to comply with a lawful order of an administrative law judge pursuant to 20 C.F.R. § 725.465.

D. Excluding evidence

1. Prior to applicability of December 2000 regulations

A motion to exclude evidence may be filed by any party, either at the hearing, or as a post-
hearing motion.  20 C.F.R. § 725.456(a).  The common contention is that the evidence was
improperly submitted so as to deny the opposing party a chance a rebut the evidence.  Harlan Bell
Coal Co. v. Lemar, 904 F.2d 1042 (6th Cir. 1990); North American Coal Co. v. Miller, 870 F.2d 948
(3d Cir. 1989).

Twenty C.F.R. § 725.456(b) states that no documentary evidence, including medical reports,
shall be admitted if not provided to all other parties at least 20 days before the hearing.  However,
20 C.F.R. § 725.456(b)(2)52 allows the administrative law judge, at his or her discretion, to admit
documentary evidence which is late if the parties agree or if good cause is shown.  Newland v.
Consolidation Coal Co., 6 B.L.R. 1-1286 (1984).  In dealing with a motion to exclude, the record
is to be kept open to allow for rebuttal of a medical report pursuant to 20 C.F.R. § 725.456(b)(2).
See also Cabral v. Eastern Associated Coal Corp. 18 B.L.R. 1-25 (1993)(the exchange of evidence
on the eve of the twenty day deadline does not constitute unfair surprise where the evidence “at issue
contains conclusions that are no different from conclusions contained within reports already
exchanged with the other parties”).

In adjudicating claims under the Act, the employer has a due process right to have all relevant
evidence made available for its examination.  Kislak v. Rochester & Pittsburgh Coal Co., 2 B.L.R.
1-249, 1-258 to -259 (1979).  However, regarding interpretations of x-ray evidence of the opposing
party, this due process right may be satisfied either by examination of the x-ray film from which an
interpretation was made or by cross-examination of the interpreting physician.  Pulliam v.
Drummond Coal Co., 7 B.L.R. 1-846, 1-848 (1985).  Thus, if an x-ray film is no longer available,
and a party moves for the exclusion of the interpretations of that x-ray, the motion should only be
granted where it is established that the x-ray film itself is unavailable for meaningful interpretation
and that the interpreting physician is no longer available.  

It is also noteworthy that the regulations at 20 C.F.R. § 725.458 provide for the taking of a
deposition as long as the other parties have 30 days notice of the intended deposition.

2. After applicability of December 2000 regulations



26.14Rev. August 2001

The new regulations contain significant limitations of the admission of evidence and hearing
testimony by experts.  See Chapter 4 for a discussion of these limitations.  

E. Submission of post-hearing evidence/leaving the record open
[ IV(A)(4)(a), IV(A)(4)(d)(2) ]

As noted above, an administrative law judge may keep the record open to allow the
submission of post-hearing evidence to respond to evidence submitted in violation of the 20 day rule.
20 C.F.R. § 725.456(b)(2); see Bethlehem Mines Corp. v. Henderson, 939 F.2d 143 (4th Cir. 1991).
However, 20 C.F.R. § 725.458 provides, in pertinent part, that “[n]o post-hearing deposition or
interrogatory shall be permitted unless authorized by the judge upon a motion of the party to the
claim.”  Due process may require the development of post-hearing evidence in certain circumstances
where a party has not had the opportunity to respond to evidence which the judge finds dispositive.
Bethlehem Mines Corp. v. Henderson, 939 F.2d at 149.  Notions of due process, however, do not
require leave to develop post-hearing evidence to overcome a party's own lack of due diligence.  See
Richardson v. Perales, 402 F.2d U.S. 389, 404-05 (1971)(due process satisfied where opposing party
had the opportunity to confront and cross-examine reporting physicians but failed to request
subpoenas).  The Board set forth the parameters for approving a request for post-hearing deposition
in Lee v. Drummond Coal Co., 6 B.L.R. 1-544 (1983).  The proffered evidence should be probative,
and not merely cumulative.  The proponent must establish that reasonable steps were taken to secure
the evidence, and the evidence must be reasonably necessary to insure the opportunity for a fair
hearing.  Id.  at 1-547, 1-548.  See Weber v. Midland Coal Co., 94-BLA-524 (ALJ Order, Sept. 5,
1995).

VI. Reopen the record

A. Submission of additional evidence/change in legal standard
[ IV(A)(4)(c), IV(A)(4)(d)(2) ]

After the time specified for the submission of evidence has expired, either party may submit
a motion to reopen the record.  Usual grounds for such motions are that a party has inadvertently
failed to meet a deadline or that the legal standards which where in place at the time of the hearing
have subsequently changed.  In Shrewsberry v. Itmann Coal Co., BRB No. 89-2927 (Aug. 27,
1992)(unpub.), the Board stated that “the administrative law judge has broad discretion in resolving
procedural issues, and absent compelling circumstances or a showing of good cause, is not required
to open the record for submission of post-hearing evidence.”

When a party has failed to meet a deadline, the decision to reopen the record is discretionary.
Factors which should be taken into account are: the reasonableness of the request and its grounds,
whether the opposing party objects or does not oppose the motion, and whether the opposing party
would be prejudiced by the grant of an extension.



53  In its comments to the amended regulations, the Department states the following:

With respect to rules that clarify the Department's interpretation of former regulations, the Department
quoted Pope v. Shalala, 998 F.2d 473 (7th Cir. 1993), overruled on other grounds, Johnson v. Apfel,
189 F.3d 561, 563 (7th Cir. 1999), for the proposition that an agency's rules of clarification, in contrast
to rules of substantive law, may be given retroactive effect.

.   .   .
The Department's rulemaking includes a number of such clarifications.  For example, the revised
versions of §§ 718.201 (definition of pneumoconiosis), 718.204 (criteria for establishing total
disability due to pneumoconiosis) and 718.205 (criteria for establishing death due to pneumoconiosis)
each represent a consensus of the federal courts of appeals that have considered how to interpret
former regulations.

.   .   .
Moreover, none of the appellate decisions with respect to these regulations represents a change from
prior administrative practice.  Thus, a party litigating a case in which the court applied such an
interpretation would not be entitled to have the case remanded to allow that party an opportunity to
develop additional evidence.

Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, 65 Fed. Reg. 79,955 (Dec. 20, 2000).
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A significant change in the legal standards that were in effect at the time of the hearing may
be grounds for reopening the record:53

! Third Circuit.  Marx v. Director, OWCP, 870 F.2d 114 (3d Cir. 1989).  See also Williams
v. Bishop Coal Co., Case No. 88- 672 BLA, 1992 U.S. App. LEXIS 32679 (3d Cir. Dec. 16,
1992)(unpub.)(holding that the new standard under 20 C.F.R. § 727.203(b)(2) that the miner
be disabled for any reason is not significant enough to warrant reopening the record on
remand to permit additional evidence to be considered under (b)(3)).  

! Fourth Circuit.  In Robinson v. Pickands Mather & Co., 914 F.2d 1144 (4th Cir. 1990), the
court modified the legal standard for determining the cause of total disability.  It placed a
heavier burden on the employer than the previous standard promulgated in Wilburn v.
Director, OWCP, 11 B.L.R. 1-135 (1988).  As an example, the court denied a reopening of
the record in Harman Mining Co. v. Layne, 21 B.L.R. 2-507, Case No. 97-1385 (4th Cir.
1998) (unpub.).  The court held that the administrative law judge properly refused to reopen
the record on remand where Employer was on notice of the standard for establishing (b)(2)
rebuttal, i.e. that it must demonstrate that the miner was not disabled for any reason, from the
plain language of the regulation which requires that Employer establish “that the individual
is able to do his usual coal mine work or comparable and gainful work.”  See 20 C.F.R.
§ 727.203(b)(2).  The court reasoned that Board decisions, which had held that (b)(2) rebuttal
requires that Employer demonstrate that the miner is not totally disabled for any pulmonary
or respiratory reason, were inconsistent with the language of the regulation and the fact that
Employer “chose to restrict its evidence to the lesser standard . . . does not allow it to avoid
the fact that it was on notice of the higher standard.”   

! Sixth Circuit.  Harlan Bell Coal Co. v. Lemar, 904 F.2d 1042 (6th cir. 1990);  Tackett v.
Benefits Review Board, 806 F.2d 640 (6th Cir. 1986).  In Peabody Coal Co. v. Director,
OWCP [Ferguson], 140 F.3d 634 (6th Cir. 1998), the court held that the administrative law
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judge erred in failing to consider evidence submitted by Employer on remand regarding
rebuttal under 20 C.F.R. § 727.203(b)(3).  Specifically, the administrative law judge declined
to reopen the record and reconsider his findings under subsection (b)(3) on remand because
the Board “explicitly affirmed (his) finding that there was no rebuttal under § 727.203(b)(3)
of the regulations.”  The court, however, held otherwise and reasoned that the change in
standard under subsection (b)(2) after the hearing, whereby Employer had to establish that
the miner was not totally disabled for any reason, shifted emphasis to subsection (b)(3)
rebuttal of under which the causal nexus between the miner's total disability and his coal
mine employment must be “ruled out.”  Indeed, the court noted that subsection (b)(3) became
the less stringent rebuttal provision of the two subsections.  The court then stated the
following:

In the case at hand, Peabody presented new evidence as to (b)(2) and
(b)(3), however, the ALJ refused to consider the new evidence as to
(b)(3), and thus, only considered (b)(2) rebuttal.  This was error.  It is
clear that Peabody was entitled to reconsideration as to both (b)(2)
and (b)(3).  (footnote omitted).  Thus, in accord with (Cal-Glo Coal
Co. v. Yeager, 104 F.3d 827, 832 (6th Cir. 1997)), the Board
committed a manifest injustice by denying Peabody full
consideration.

In Cal-Glo Coal Co. v. Yeager, 104 F.3d 827 (6th Cir. 1997), the court reiterated that
the administrative law judge must reopen the record to permit the introduction of evidence
where there is a change in legal standards.  Specifically, the court held that “when an
employer rebuts the interim presumption under the pre-York standard applicable to
§ 727.203(b)(2), but not under the post-York standard, the BRB commits a manifest injustice
if it refuses to allow the employer to present new evidence to the ALJ that the employer
believes will establish rebuttal either under the post-York standards applicable to
§ 727.203(b)(2) or another regulatory subsection.”  (emphasis added).

! Seventh Circuit.  In Peabody Coal Co. v. Director, OWCP [Durbin], 165 F.3d 1126 (7th Cir.
1999), the court held that an administrative law judge improperly excluded an autopsy report
of Dr. Naeye on grounds that no good cause was established for its late submission on
remand.  Moreover, the court concluded that the administrative law judge improperly
discredited a reviewing physician's report which was based, in part, upon the excluded
autopsy report.  In the administrative law judge's decision on remand, he stated the following:

Dr. Naeye's review of the autopsy was submitted on April 1, 1994,
well after the deadline for submission of evidence.  No good cause
was shown for the lateness of the submission -- only a confession of
inadvertence.  Inadvertence may serve as a reason for failure to meet
a deadline; it will not do as an excuse.  Dr. Naeye's report is rejected.
That being the case, to the extent that Dr. Fino's appraisal of the
extent of Claimant's pneumoconiosis is based on Dr. Naeye's report,
that appraisal is flawed.
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The Seventh Circuit held that a medical expert may base his or her opinion upon
evidence which has not been made part of the record in administrative proceedings which
are not confined by the federal rules of evidence.  The court reasoned that “[t]he reason these
rules are not applicable to agencies is that being staffed by specialists the agencies are
assumed to be less in need of evidentiary blinders than lay jurors or even professional,
though usually unspecialized, judges.”  It stated that “Naeye's report may have been put into
evidence late, but there is no suggestion that it was too late to enable the claimant to prepare
a rebuttal or that Fino was irresponsible in relying on the report in formulating his own
opinion about the causality of (the miner's) disability.”  As a result, the Seventh Circuit
vacated the administrative law judge's award of benefits and remanded the case to the
administrative law judge for consideration of Dr. Fino's opinion.

[Editor's note:  Twenty C.F.R. § 725.456(d) provides that documentary evidence which is obtained
by any party during the time a claim is pending before the district director, and which is withheld by
such party until the claim is forwarded to this Office shall not be admitted into the hearing record
in the absence of extraordinary circumstances, unless such admission is requested by any other party
to the claim.  See 20 C.F.R. § 725.414(e)(1)].

B. On remand

The Board has held that, where its remand decision did not require reopening the record for
additional evidence, the decision whether to submit new evidence is a matter within the discretion
of the administrative law judge.  Meecke v. I.S.O. Personnel Support Dep't, 14 B.R.B.S. 270 (1981).
This is true even when the party seeks to submit evidence that was not available at the time of the
original hearing.  White v. Director, OWCP, 7 B.L.R. 1-348 (1984).  Generally, an administrative
law judge is required to reopen the record on remand only when there has been a significant change
in law subsequent to the formal hearing.  See immediately preceding section, supra.  In Barrett v.
N & V Coal Co., 89-BLA-1475 (ALJ Order, Apr. 7, 1993), an administrative law judge denied the
claimant's request to reopen the record on remand, even though the claimant contended that the
evidence was not available at the hearing and that it established a worsening of his condition,
because the remand called only for a reexamination of the evidence of record.  A reopening of the
record would turn the Board's remand into a request for modification without having to meet the
threshold requirements of a change in condition or a mistake in the determination of fact under 20
C.F.R. § 725.310.  As a result, the administrative law judge declined to allow the claimant to re-
litigate the claim and found no “good cause” to reopen the record.

Sample Order:

ORDER TO SHOW CAUSE

On XXXXXX XX, XXXX, Administrative Law Judge XXXXX XXXXXX issued a
Decision and Order denying benefits in the above-captioned matter.  Claimant appealed, and on
XXXXX XX, XXXX, the Benefits Review Board remanded the case to this Office for further
proceedings.  Specifically, the Board has instructed the administrative law judge to consider whether
due process requires that the record be reopened for Claimant to obtain re-readings of two recent x-
rays.  
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As Judge XXXXXX is no longer with this Office, this matter will be reassigned to another
judge.  Any party may object within 30 days of the issuance of this Order.  See Strantz v. Director,
OWCP, 3 B.L.R. 1-431 (1981).  After ruling on any objections received, the parties will be provided
an opportunity to submit briefs on the issues remanded.

____________________________________
Administrative Law Judge

C. A de novo hearing

The Board has held that a de novo hearing is required where the administrative law judge
who originally heard the case is no longer available to consider the case and the substituted fact
finder's decision is dependent on a credibility evaluation.  In Strantz v. Director, OWCP, 3 B.L.R.
1-431 (1981), the Board stated that “the object [of the procedural guarantee of a de novo] hearing
is to provide for credibility evaluation on a direct basis, based on appearance and demeanor on the
part of the testifying witness.”  Id. at 1-432.  A de novo hearing is “required where the credibility of
witnesses is an important, crucial, or controlling factor in resolving a factual dispute.”  Worrell v.
Consolidation Coal Co., 8 B.L.R. 1-158, 1-60 (1985)(citing 5 U.S.C. § 554(d); Gamble-Skogmo, Inc.
v. Federal Trade Commission, 211 F.2d 106 (8th Cir. 1954); Van Teslaar v. Bender, 365 F. Supp.
1007 (D. Md. 1973)).  The Board has also held that a de novo hearing is required where a hearing
on a modification petition is requested.  Pukas v. Schuylkill Contracting Co., 22 B.L.R. 1-69 (2000)
(see Chapter 23 for additional discussion regarding modification).  A oral hearing may also be
required if a change in the law necessitates a reopening of the record for facts that require a
credibility determination.

It is noted that, under the amended regulations, § 725.452(d) provide the following regarding
the requirement of an oral hearing:

If the administrative law judge believes that an oral hearing is not necessary (for any
reason other than on motion for summary judgment), the judge shall notify the parties
by written order and allow at least 30 days for the parties to respond.  The
administrative law judge shall hold the oral hearing if any party makes a timely
request in response to the order.

20 C.F.R. § 725.452(d) (Dec. 20, 2000).

VII. Dispose of a claim

A. Withdrawal
[ IV(A)(1) ]

At any time prior to the issuance of a final decision and order, the claimant may withdraw
his or her claim for benefits.  The motion for withdrawal must be in written form to the proper
adjudicating officer and must set forth the reasons for seeking withdrawal.  See 20 C.F.R.
§ 725.306(a).  The motion for withdrawal may only be granted on the grounds that withdrawal is in
the best interests of the claimant.  See 20 C.F.R. § 725.306(a)(2); Rodman v. Bethlehem Steel Corp.,
16 B.L.R. 123 (1984); Matthews v. Mid-States Stevedoring Corp., 11 B.R.B.S. 139 (1979).  A



54  Editor's note: Because withdrawal of a claim equates to a finding that no claim was ever filed, would it be
in the claimant's best interests to permit the withdrawal given the limitation period for filing a claim set forth at 20
C.F.R. § 725.308? 
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claimant is permitted to withdraw the request to withdraw the claim at any time prior to the approval
of such request.  When a claim has been withdrawn pursuant to 20 C.F.R. § 725.306(a), “the claim
will be considered not to have been filed.”  20 C.F.R. § 725.306(b).

It was found not to be in the claimant's bests interests to allow withdrawal of the claim in
Jonida Trucking, Inc. v. Hunt, 124 F.3d 739 (6th Cir. 1997).  Under the facts of Jonida Trucking,
Claimant was found entitled to benefits but refused payments from Employer, who was Claimant's
long-time friend.  Instead, Claimant sought payments from the Trust Fund.  Employer stated that it
failed to contest the claim “because it had relied on information from (Claimant) that any award
would run against the Trust Fund and not against (Employer).”  When Claimant was informed that
he could not receive benefits from the Trust Fund, he requested a withdrawal of his claim which was
denied by the Board.  Because Claimant did not join Employer in its appeal of the Board's denial of
withdrawal of the claim, the court held that Employer did not have “standing to appeal the
withdrawal issue.”  The court stated that “it is clear that an employer is not the proper party to argue
that its employee's best interests are served by allowing him to forfeit payments from the employer.”
The court then upheld an order directing that Employer, a trucking company, secure the payment of
$150,000 in benefits pursuant to 20 C.F.R. § 725.606.

If a claimant has been receiving interim benefits and then decides to withdraw the claim, he
must agree to repay the benefits received.  See 20 C.F.R. § 725.306(a)(3).  Before any motion to
withdraw is granted, a show cause order should be issued to afford opposing parties the opportunity
to object to the withdrawal, which the employer may do if interim benefits are being, or have been,
paid.54

  
Sample Order:

ORDER

On XXXXX XX, XXXX, Employer submitted Claimant's request to withdraw his claim for
federal black lung benefits.  Claimant signed a typewritten statement that he no longer wished to
pursue this claim and that he was “unable to undergo any further medical tests due to my deteriorating
health condition which has rendered me unable to travel.”  Employer submits that Claimant canceled
a medical examination that it had scheduled with its physician.

Twenty C.F.R.§ 725.306(a) provides that a claimant may withdraw a claim for benefits if:
(1) he files a written request indicating the reasons for seeking withdrawal of the claim; and (2) the
appropriate adjudicating official approves the request for withdrawal on the grounds that it is in the
best interests of the claimant.  See Rodman v. Bethlehem Steel Corp., 16 B.L.R. 1-123 (1984);
Matthews v. Mid-States Stevedoring Corp., 11 B.R.B.S. 1-139 (1979). 

Claimant is not represented by counsel, and I cannot determine if his withdrawal is in his
best interests based on the statement submitted by Employer's counsel.  Accordingly, Claimant is
requested to provide the following information:
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(1) The nature of his sickness that prevents him from traveling to a doctor's office or clinic
for a medical examination; and

(2) A note from his treating physician indicating whether Claimant could reasonably travel
to and undergo a pulmonary evaluation by a physician of Employer's choice.

Claimant is ORDERED to submit his statement to this Office on or before XXXXX XX,
XXXX.

____________________________________
Administrative Law Judge

B. Dismissal/abandonment
[ III(F)(1) ]

1. Prior to applicability of December 2000 regulations

Any party may file a motion to dismiss the claim.  A dismissal operates as a final disposal
of a claim and therefore is res judicata unless the administrative law judge specifies in the order that
the dismissal is without prejudice.  See 20 C.F.R. § 725.465.  A claim may be dismissed for the
failure of the claimant, or claimant's counsel, to appear at a scheduled hearing or for the failure of
the claimant to comply with an order issued by an administrative law judge.  See 20 C.F.R.
§ 725.465; Clevinger v. Regina Fuel Co., 8 B.L.R. 1-1 (1985).

Twenty C.F.R. § 725.465 requires that an order of dismissal be preceded by an order to show
cause.  This allows the claimant an opportunity to explain his actions and to take the steps necessary
to avoid dismissal of the claim.  An order to show cause should explain the steps that are necessary
to avoid dismissal and give an ample opportunity to answer the order.  If the claimant answers the
show cause order within the allotted time, sets forth a reasonable explanation for the failure to
answer the original order, and takes the steps set out in the show cause order, then the claim should
not be dismissed and an order denying the motion to dismiss should be issued.

If the claimant is acting pro se, more leeway should be given in regards to time limits in show
cause orders and in making attempts to resolve the problem without having to issue the show cause
order.  However, if attempts to contact the claimant are not successful or if the failure to follow an
administrative law judge's order is ongoing, a claim may also be denied by reason of abandonment
pursuant to 20 C.F.R. §§ 725.408 and 725.409.  Abandonment occurs when the claimant fails to
pursue the claim with reasonable diligence, fails to submit evidence, or refuses to undergo a required
medical examination without good cause.  Clevinger v. Regina Fuel Co., 8 B.L.R. 1-1 (1985).  

2. After applicability of December 2000 regulations

The amended regulations retain the requirement that an order to show cause should be issued
prior to an order of dismissal.  20 C.F.R. § 725.465(b) (Dec. 20, 2000).  However, the abandonment
provisions at § 725.409 have been altered considerably and will result in a new type of case before
this Office.  Denial by reason of abandonment may be proper where the claimant fails to undergo
a medical examination without good cause, fails to submit evidence sufficient to make a
determination of the claim, fails to pursue the claim with reasonable diligence, or fails to attend the
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informal conference without good cause.  20 C.F.R. § 725.409(a) (Dec. 20, 2000).  New provisions
at § 725.409(b)(2) and (c) state, in relevant part, the following:

(b)(2) In any case in which a claimant has failed to attend and informal conference
and has not provided the district director with his reasons for failing to attend an
informal conference and has not provided the district director with his reasons for
failing to attend, the district director shall ask the claimant to explain his absence. 

. . .

If the claimant does not supply the district director with his reasons for failing to
attend the conference within 30 days of the date of the district director's request, or
the district director concludes that the reasons supplied by the claimant do not
establish good cause, the district director shall notify the claimant that the claim has
been denied by reason of abandonment.  Such notification shall be served on the
claimant and all other parties to the claim by certified mail.

(c) The denial of a claim by reason of abandonment shall become effective and final
unless, within 30 days after the denial is issued, the claimant requests a hearing. 

. . .

For purposes of § 725.309, a denial by reason of abandonment shall be deemed a
finding that the claimant has not established any applicable condition of entitlement.
If the claimant timely requests a hearing, the district director shall refer the case to
the Office of Administrative Law Judges in accordance with § 725.421.  Except upon
the motion or written agreement of the Director, the hearing will be limited to the
issue of abandonment and, if the administrative law judge determines that the claim
was not properly denied by reason of abandonment, he shall remand the claim to the
district director for the completion of administrative processing.

20 C.F.R. § 725.409(b) and (c) (Dec. 20, 2000).

C. Summary judgment

The regulations at 29 C.F.R. § 18.40 provide that a motion for summary judgment may be
filed by any party at least 20 days before the date fixed for a hearing.  A motion for summary
judgment requests the administrative law judge to render a decision without a formal hearing and
is appropriate only when no genuine issue of material fact remains in dispute.  See Fed. R. Civ. P.
56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); Hines v. Consolidated Rail Corp.,
926 F.2d 262 (3d Cir. 1990).  Summary judgment may be limited to specific issues or may go to the
merits of the claim for benefits.  For example, a motion for summary judgment may request the
resolution of particular issues such as years of coal mine employment, or the final resolution of a
claim in favor of the motioning party.  20 C.F.R. § 725.465.  

D. Subject matter jurisdiction
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Neither the Office of Administrative Law Judges nor the Benefits Review Board has subject
matter jurisdiction over cases involving reimbursement and interest payable to the Black Lung
Disability Trust Fund.  The United States Court of Appeals for the Sixth Circuit held in
Youghiogheny & Ohio Coal Co. v. Vahalik, 970 F.2d 161 (6th Cir. 1992), that jurisdiction in such
cases properly lies in the federal district courts.  For further discussion of medical interest cases, see
Chapter 21.

VIII. Representation issues

A. Appointment of a representative

Twenty C.F.R. § 725.362(a) provides for the representation of parties in any proceeding in
the determination of a black lung claim.  This provision requires that the appointment of a
representative be made in writing or on the record at the hearing.  Further, “written notice appointing
a representative shall be signed by the party or his or her legal guardian.”

Sample Order:

ORDER

On XXXX XX, XXXX, this Office received correspondence from XXXXX XXXXX,
Esquire.  Counsel advised that he ceased representing Claimant in XXXXX XXXX, but after recent
discussions with Claimant, he now asks to be reinstated as Claimant's representative.  He also requests
a ninety day extension from to make a proper response to the Director's submission of Dr. XXXXX's
medical report.  In addition,  counsel suggests that a conference call be held between himself, the
Director's representative, and the undersigned.

Twenty C.F.R. § 725.362(a) provides for the representation of parties in any proceeding for
a determination of a black lung claim.  This provision requires such an appointment be made either
in writing or on the record at the hearing.  Furthermore, “[a] written notice appointing a representative
shall be signed by the party or his or her legal guardian. . . .”  Therefore, Claimant must submit written
authorization for counsel to proceed as his attorney.  Claimant is GRANTED fifteen days in which
to submit such authorization, at which time the request for extension and conference call will be
considered. The Director is GRANTED the same fifteen days in which to respond to Claimant's
motion.

____________________________________
Administrative Law Judge

B. Withdrawal as a representative

The request to withdraw as the claimant's representative may be granted provided that a
finding is made that the claimant will not be prejudiced by counsel's withdrawal.  See 20 C.F.R. 
§ 725.362(b).  Twenty-nine C.F.R. § 18.34(g)(1) provides that an attorney of record must provide
prior written notice of intent to withdraw as counsel.  If leave to withdraw is granted, the claimant
would normally be provided with additional time in which to secure another representative.
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Sample Order:

ORDER

By motion dated XXXXX XX, XXXX, XXXXX XXXXX, Esquire (Petitioner) notified this
Office of her intent to withdraw as counsel for Claimant in the above-captioned matter.  On XXXXX
XX, XXXX, the undersigned issued an Order directing Petitioner to inform the undersigned of
Claimant's knowledge of her intent to withdraw and of the status of his claim. Petitioner responded
on XXXXX XX, XXXX.  She submitted her correspondence to Claimant explaining her reasons for
withdrawal and the procedural posture of the claim.  Based on Claimant's response to the XXXXX
XX, XXXX Order, he clearly understands that he is no longer represented and what the status of his
case is.  

Pursuant to 20 C.F.R. § 725.362, a request to withdraw from representation may be granted
in the absence of a showing that the claimant will be prejudiced by counsel's withdrawal.  Seeing no
prejudice to Claimant, Petitioner's motion to withdraw as counsel is GRANTED.

____________________________________
Administrative Law Judge

C. Sanctions

Twenty-nine C.F.R. § 18.6(d)(2)(i-v) provides for the imposition of sanctions for the failure
of a party or its representative to comply with an order of the administrative law judge.  

IX. Miscellaneous procedural motions and orders

A. Extension of time

At the hearing, the administrative law judge may specify that the record shall remain open
for a specified amount of time to allow for the submission of post-hearing briefs or evidence.  The
granting or denial of a motion for an extension of time is discretionary and takes into account the
reasonableness of the request, the relevant circumstances, the opposing party's view on the matter,
and whether any party is prejudiced by the extension.  See 29 C.F.R. § 18.54.

Extensions should normally not be granted to allow the submission of new evidence that was
not addressed at the hearing.  This would be prejudicial to the opposing party and would hamper the
development of rebuttal evidence.  In dealing with the regular submission of evidence in a black lung
claim, 20 C.F.R. § 725.456 states that all documents transmitted to the administrative law judge level
will be placed into evidence.  If the evidence was not placed in the record at the district director
level, it shall be admitted at the administrative law judge level as long as it is sent to all other parties
at least twenty days prior to a hearing in connection to the claim.  See 20 C.F.R. § 725.456(b)(1);
Cochran v. Consolidation Coal Co., 12 B.L.R. 1-137 (1989); Shedlock v. Bethlehem Mines Corp.,
9 B.L.R. 1-236 (1987).

B. Continuance/postponement of hearing

After a hearing has been scheduled and the notice of hearing is issued, either party may
request a continuance.  Typical reasons for requesting a continuance are as follows: health problems,
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scheduling conflicts, unpreparedness for hearing, recent retainment of new counsel, claimant
attempting to obtain counsel, and the attempt to resolving an issue prior to the hearing.  Deciding
whether to grant a motion for continuance is discretionary; no single regulation governs whether
such a motion should be granted.  The following factors should be considered: whether there have
been prior continuances, whether the claimant would be prejudiced by a continuance, whether the
grounds for the request are reasonable, and whether the opposing party has objected to the
continuance.  29 C.F.R. § 18.28.

C. Decision on the record

Pursuant to 20 C.F.R. § 725.461, any party may waive their right to a hearing.  The waiver
must be made in writing and can be withdrawn for good cause at any time prior to the mailing of the
decision in the claim.  However, even if all of the parties agree to waive the hearing, an
administrative law judge may still conduct a hearing if he believes that the “personal appearance and
testimony of the party or parties would assist in ascertaining the facts in issue. . . .”  20 C.F.R.
§ 725.461(a).  If the waiver is granted, the administrative law judge should consider all the
documents and stipulations which comprise the record in the case.  

In addition, the unexcused failure of any party to attend a hearing shall constitute a waiver
of that party's right to present evidence at a hearing and may result in dismissal of the claim.  20
C.F.R. §725.461(b).

D. Reconsideration

Any party may request reconsideration of an administrative law judge's decision and order,
if such request is made within 30 days after such decision and order is filed.  20 C.F.R. § 725.479(b).
The administrative law judge determines the procedures to be followed in the reconsideration.
During the consideration of a request for reconsideration, the time for appeal to the Benefits Review
Board is suspended.  20 C.F.R. § 725.479(c).  For further discussion of motions for reconsideration,
see Chapter 25.  It is noteworthy that the amended regulations contain a new provision at
§ 725.479(d) which provides that “[r]egardless of any defect in service, actual receipt of the decision
is sufficient to commence the 30-day period for requesting reconsideration or appealing the
decision.”  20 C.F.R. § 725.479(d) (Dec. 20, 2000).  

Sample Order:

ORDER DENYING REQUEST FOR RECONSIDERATION

On XXXXX XX, XXXX, the undersigned issued an Order of Remand in the above-
captioned matter.  On XXXXX XX, XXXX, Claimant filed a Motion for Reconsideration of the
remand order.  Twenty C.F.R. § 725.479(b) affords parties the opportunity to request that the
administrative law judge reconsider Decisions and Orders; however, such requests must be made
within thirty days of its issuance.  As Claimant's motion was not filed within the required thirty day
period, it cannot be considered a timely request for reconsideration and must be denied on those
grounds.  It is hereby

ORDERED that Claimant's request for reconsideration is DENIED.
____________________________________
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Administrative Law Judge
E. Petitions for modification

[ III(G) ]

Any party may request a modification of a final adjudication, if such request is filed within
one year.  See 20 C.F.R. §§ 725.310, 725.480.  If an administrative law judge is assigned a petition
for modification, s/he must hold a hearing unless all parties of record waive this right in writing.
Pukas v. Schuylkill Contracting Co., 22 B.L.R. 1-69 (2000).  See Chapter 23 for a further discussion
of modification petitions.  See also 20 C.F.R. §§ 725.310 and 725.421 (2000) (the amended
regulations require that a hearing be conducted on modification unless waived in writing by the
parties).

Sample Order (further record development):

ORDER OF REMAND

On XXXX XX, XXXX, Administrative Law Judge XXXXX XXXXX issued a Decision
and Order Awarding Benefits in the above-captioned matter.1  Employer appealed from this Decision
and Order, and on XXXXX XX, XXXX, Employer requested a modification of the date of onset for
the award of benefits, contending that Claimant continued his coal mine employment after the date
set by Administrative Law Judge XXXXX (Director's Exhibit (DX) XX).  Thus, the Benefits Review
Board dismissed Employer's appeal and remanded the claim to the district director for consideration
of the modification request (DX XX).  On XXXXX XX, XXXX, the district director issued an Order
to Show Cause as to why the modification request should not be granted (DX XX) and submitted a
Request for Reimbursement for Employer (DX XX).  

By letter dated XXXXX XX, XXXX, Employer responded and asserted that, according to
the modification procedures, the district director must reconsider all of the evidence to determine if
there is a change in conditions or if a mistake of fact was made in determining entitlement.  Employer
requested the opportunity to submit additional medical evidence (DX XX).  The district director
responded on XXXXX XX, XXXX, noting that Employer's XXXXX XX, XXXX request for
modification dealt only with the date of onset of benefits.  Thus, the district director maintained that
Employer could not raise those issues now, as that would be an untimely request for modification.
Further, the district director asserted that Employer had submitted no new medical evidence to support
either a change in conditions or a mistake of fact (DX 69).  However, the district director did allow
the parties additional time to submit evidence concerning a mistake of fact, but he refused to compel
Claimant to undergo a physical examination (DX 74).  

On XXXXX XX, XXXX, the district director denied Employer's request for modification
(DX XX).  Meanwhile, Employer submitted additional medical evidence and acquired a medical
authorization release from Claimant (DX XX, XX).  On XXXXX XX, XXXX, the district director
forwarded the record to this Office for the consideration of Employer's request for modification (DX
XX), and Employer moved to have the claim remanded back to the district director for further
development of the medical evidence.

Employer relies on Consolidation Coal Co. v. Worrell, 27 F.3d 227 (6th Cir. 1994), for the
proposition that a modification request does not have to state the specific grounds for the
modification.  In Worrell, the court decided that a claim filed within one year of the previous denial
should be considered a request for modification, not a second claim, regardless of the language used.
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This is distinguishable from the present situation because the determination is not whether Employer's
request is a second claim2 or a modification request, but the matter is whether Employer's
modification request is sufficient to reopen all the issues or just the issue of the date of onset of
disability. Thus, Employer's reliance is misplaced.

Employer's motion to remand should be granted for two reasons.  First, Employer's second
motion for modification on XXXXX XX, XXXX, requesting that the district director consider the
other issues as well as the onset date, is a timely request for modification.  Pursuant to 20 C.F.R.
§ 725.310(a), a party may request a modification “at any time before one year from the date of the last
payment of benefits, or at any time before one year after the denial of a claim. . . .”  Employer is still
paying benefits to Claimant under the terms of Judge XXXXX's XXXXX XX, XXXX Decision and
Order (DX XX).  Thus, the provision providing one year from the date of the last payment of benefits
applies in this situation, not one year after a denial of the claim, because this claim was not denied.
Clearly, even Employer's second request for modification was timely, as it has not been one year from
the date of the last payment of benefits.

Second, according to the principle pronounced in Garcia v. Director, OWCP, 12 B.L.R. 1-
24, 1-26 (1988), the one year period for a modification, as set forth in § 725.310, begins to run anew
from the date of each denial issued by the district director.  Because Employer's first motion was
timely, and because Employer's second motion for modification, submitted on XXXXX XX, XXXX,
was filed within one year of the district director's denial of XXXXX XX, XXXX, it is therefore
deemed a timely request for modification.

Accordingly, IT IS HEREBY ORDERED that this claim is REMANDED to the district
director for further development of the record.

____________________________________
Administrative Law Judge

F. Organize or to reconstruct the record

If a record is received from the district director's office that is misnumbered or out of
sequence in such a manner which makes the processing of a claim impractical, an administrative law
judge may order the file returned to the district director to reorganize the record.  Also, when files
are lost or otherwise misplaced, an administrative law judge may order the district director to
reconstruct the record and return it to this Office.

Sample Order:

ORDER TO RECONSTRUCT RECORD

The record in the above-captioned matter received in this Office from the district director
is disorganized in that the exhibits are not consecutively paginated.  Accordingly, IT IS HEREBY
ORDERED that this case be REMANDED to the district director of the ______________, ________
office so that an accurate and organized copy of the record may be forwarded to all parties in this
matter.  As this case is scheduled for hearing on XXXXX XX, XXXX, the district director is hereby
ORDERED to return the case file to this Office and to provide copies to all parties no later than
XXXXX XX, XXXX.

____________________________________
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Administrative Law Judge

G. Correcting a clerical mistake

An administrative law judge may issue an order correcting a clerical mistake of a previous
decision and order.  Rule 60 of the Federal Rules of Civil Procedure provides relief with respect to
clerical errors and states that “[c]lerical mistakes in judgements, orders or other parts of the record
and errors therein arising from such oversight or omission may be corrected by the court at any time
of its own initiative or on the motion of any party and after such notice, if any, as the court orders.
. . .”  Orders to vacate may also be issued to cancel an entire prior order.

In Coleman v. Ramey Coal Co., 18 B.L.R. 1-9 (1993), the Board applied Rule 60(a) to hold
that a clerical mistake may be corrected at any time before an appeal, if any, is docketed or, if an
appeal is pending, such a correction may be made with leave of the appellate court.  If no appeal is
filed, there is no time limit regarding the correcting of a clerical mistake.  The Board was careful to
note, however, that a clerical error is “one which is a mistake or omission mechanical in nature
which does not involve a legal decision or judgment by an attorney and which is apparent on the
record.”  For further discussion of clerical errors, see Chapter 25.
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Chapter 27
Representative's Fees and Representation Issues

I. Entitlement to fees
[ XI(A)(2) ]

Section 28 of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 928, as
incorporated into the Black Lung Benefits Act, 30 U.S.C. § 932, provides for the award of an
attorney's fee to claimant's counsel or lay representative for the successful prosecution of a claim.
The statutory fee provisions have been held to be constitutional and do not deprive the employer of
due process of law.  United States Department of Labor v. Triplett, 110 S. Ct. 1428 (1990).  The
regulations governing the award of fees in black lung cases are found at 20 C.F.R. §§ 725.362-
725.367, and a disposition of an attorney's fee petition should be styled as a “Supplemental Decision
and Order Awarding Representative's Fees and Costs.”  The award of attorney's fees is discretionary
and will be upheld on appeal unless shown by the challenging party to be arbitrary, capricious, or
an abuse of discretion.  Abbott v. Director, OWCP, 13 B.L.R. 1-15 (1989).

A. Notice of appearance 

A claimant may be represented by counsel or by a lay person.  20 C.F.R. § 725.363(b).  Any
representative, whether attorney or otherwise, must file a notice of appearance or be otherwise
authorized to appear before the Department of Labor on behalf of a particular claimant.  20 C.F.R.
§ 725.362.  

Under the regulations as amended in December 2000, however, an attorney may file a
declaration that s/he is authorized to represent a party.  Section 725.362(a) provides, in part, as
follows:

An attorney qualified in accordance with § 725.363(a) shall file a written declaration
that he or she is authorized to represent a party, or declare his or her representation
on the record at a formal hearing.  Any other person (see § 725.363(b)) shall file a
written declaration that he or she is authorized to represent a party, or declare his or
her representation on the record at a formal hearing.

20 C.F.R. § 725.362(a) (Dec. 20, 2000).

B. Successful prosecution of the claim
[ XI(A)(4) ]

1. Successful prosecution, generally

If a claimant is successful in prosecuting a claim, the party opposing entitlement is liable for
the claimant's attorney's fees.  Thus, fees will be awarded only if the claimant is successful and
awarded benefits or if the amount of overpayment is reduced or waived.  Bryant v. Lambert Coal
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Co., 9 B.L.R. 1-166 (1986) (benefits awarded); Sosbee v. Director, OWCP, 17 B.L.R. 1-136
(1993)(en banc) (amount of recovery of overpayment reduced); Reynolds v. Director, OWCP, 6
B.L.R. 1-914 (1984) (fees awarded where overpayment waived).  Moreover, fees are awarded to an
attorney who represented the claimant, even if s/he did not represent the claimant at the time benefits
were awarded.  In Murphy v. Director, OWCP, 21 B.L.R. 1-116 (1999), the administrative law judge
erred in failing to award a fee to an attorney who originally represented the claimant, but who did
not represent him at the time he prevailed.  The Board reiterated that a representative is entitled to
fees, even if he was unsuccessful at a particular level of adjudication, so long as Claimant ultimately
prevails.  Thus, while the miner's original claim was denied by the administrative law judge while
counsel was representing him, the Board determined that counsel's work during that time period was
necessary and relevant to the claimant's award of benefits on modification.  Finally, the Board
reiterated that “any award of attorney fees does not become enforceable and payable until such time
as an award of benefits becomes final and reflects successful prosecution of the claim.”

2. Partial success

The Board has held that “counsel is entitled to fees for all services rendered to claimant at
each level of the adjudication process, even if unsuccessful at a particular level, so long as counsel
is ultimately successful in prosecuting a claim.”  Clark v. Director, OWCP, 9 B.L.R. 1-211 (1986).
See also Brodhead v. Director, OWCP, 17 B.L.R. 1-138 (1993)(fees awarded for entitlement to
benefits on modification).

It is noteworthy that in a decision from the District of Columbia Circuit Court of Appeals,
George Hyman Construction Co v. Brooks, 963 F.2d 1532 (D.C. Cir. 1992), the court adopted the
United States Supreme Court's ruling in Hensley v. Eckerhart, 461 U.S. 424 (1981), to hold that the
fact-finder must determine whether the successful and unsuccessful claims are related and, if not,
then the award of attorney's fees must be confined to the successful claims.  Underlying this
conclusion is the rationale that the party opposing entitlement should not be liable for time spent on
groundless claims merely because they were included in a suit involving successful claims.  Finally,
the percentage of time spent by counsel on the successful claims must be ascertained to determine
the amount of the fee award.

3. Claimant's interest; adversarial proceeding

The following principles relate to a claimant's interest in the issues of the claim as well as
the requirement that the proceeding for which fees are awarded was adversarial in nature.

a. Prior to applicability of December 2000 regulations--
precontroversion fees not awarded

The “successful prosecution” of a claim necessarily requires that the posture of the parties
be adversarial.  The following are examples of how “adversarial” proceeding is defined.  The
regulation at § 725.367 states, in relevant part:

If an operator declines to pay any benefits on or before the 30th day after receiving
written notice of its liability for a claim on the ground that there is no liability for
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benefits within the provisions of the Act, and the person seeking benefits shall
thereafter have utilized the services of an attorney in the successful prosecution of the
claim, there shall be awarded, in addition to an award of benefits, in an order, a
reasonable attorney's fee against the operator or carrier in an amount approved by the
[district director], administrative law judge, Board, or court as the case may be,
which shall be paid promptly and directly by the operator or carrier to the claimant's
attorney in a lump sum after the order becomes final.

In Jackson v. Jewell Ridge Coal Corp., 21 B.L.R. 1-27 (1997)(en banc), the Board upheld
the district director's finding that the employer, as opposed to the claimant, was liable for attorney
fees “for services performed in the period between an initial denial of benefits by the Department
of Labor and the responsible operator's receipt of notice of the claim and controversion of
entitlement.”  The Board stated that “[t]he imposition of liability for attorney fees (upon Claimants)
for pre-controversion representation of claimants is inconsistent with the 1972 Amendments
providing clear congressional preference that the attorney fee not diminish the recovery of a
claimant.”  The Board further noted that “enhancement for delay” is permissible because “[w]hat
would be a reasonable fee if paid promptly is something less than a reasonable fee after a long
delay.”

b. After applicability of December 2000 regulations--
precontroversion fees awarded

The regulations have been amended to permit an award of pre-controversion fees to an
attorney.  Section 725.367(a) provides, in part, the following:

An attorney who represents a claimant in the successful prosecution of a claim for
benefits may be entitled to collect a reasonable attorney's fee from the responsible
operator that is ultimately found liable for the payment of benefits, or, in the case in
which there is no operator who is liable for the payment of benefits, from the fund.
Generally, the operator or fund liable for the payment of benefits shall be liable for
the payment of the claimant's attorney's fees where the operator or fund, as
appropriate, took action, or acquiesced in action, that created an adversarial
relationship between itself and the claimant.  The fees payable under this section
shall include reasonable fees for necessary services performed prior to the creation
of the adversarial relationship.  

20 C.F.R. § 725.367(a) (Dec. 20, 2000).  The regulation also contains examples of cases where fees
would properly be awarded, including medical treatment disputes, where the claimant is successful
in obtaining an increase in the monthly benefit payments, and where the claimant is “successful in
resisting the request for a decrease in the amount of benefits payable.”  20 C.F.R. § 725.367(a)(1)
to (5) (Dec. 20, 2000).

4. Fees permitted in overpayment cases

As previously noted, in Sosbee v. Director, OWCP, 17 B.L.R. 1-136 (1993)(en banc), the
Board held that attorney's fees may be awarded where the claimant's counsel “succeeded in reducing
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the overpayment amount and defeating the Director's appeal before the Board. . . .”  See also
Reynolds v. Director, OWCP, 6 B.L.R. 1-914 (1984) (fees awarded where overpayment waived).
But see Lucas v. Director, OWCP, BRB No. 92-1618 BLA (May 26, 1994)(unpub.) (award of fees
to be paid by claimant, not the Trust Fund, where the Director did not object to the repayment
schedule negotiated by claimant's counsel and, therefore, the proceeding was nonadversarial in
nature).  See also 20 C.F.R § 725.367 (Dec. 20, 2000).

5. Litigation of the fee award

The Board has held that claimant's counsel or representative is entitled to fees for time spent
litigating the fee award.  In so holding, the Board reasoned that the claimant has an interest in the
fee issue and derives a benefit from such services if found not liable for these payments.  Bardovinus
v. Director, OWCP, BRB No. 88-1445 BLA (July 30, 1991)(unpublished).  However, note that 20
C.F.R. § 725.366(b) provides that “[n]o fee approved shall include payment for time spent in
preparation of a fee application.”

6. No separation of issues

A representative may be awarded fees only where the claimant has an interest in the outcome
of the litigation.  The Board has held, however, that it will not separate issues in which claimant did
and did not have an interest in the outcome in determining the total fee to be awarded.  Yates v.
Harman Mining Co., 12 B.L.R. 1-175 (1989), aff'd on recon., 13 B.L.R. 1-56 (1989)(en banc).

7. Notice of actual liability required

In Director, OWCP v. Bivens, 757 F.2d 781 (6th Cir. 1985), the court barred recovery of
attorney's fees from the employer where the district director awarded fees and this finding was not
contested by the Director who proceeded to pay benefits.  Rather, the claimant was held liable for
such fees.  The rationale underlying this interpretation of § 725.367(a) is that notice of actual
liability, not merely potential liability, must be provided to the Director or employer, “who is then
placed in an adversarial position vis-a-vis claimant.”  Id. at 787.  See also Director, OWCP v.
Poyner, 810 F.2d 99 (6th Cir. 1987).  But see Bethenergy Mines, Inc. v. Director, OWCP
[Markovich], 854 F.2d 632 (3d Cir. 1988).

By unpublished decision, the Board, in Carter v. Peabody Coal Co., BRB Nos. 93-0651 BLA
and 93-0651 BLA-S (July 19, 1994), upheld Judge Rudolph Jansen's Supplemental Decision and
Order granting attorney's fees wherein he concluded that the holdings in Poyner and Bivens were
inapplicable because, unlike the claimants in Poyner and Bivens, Carter's claim was denied by the
district director, and the employer “agreed with this finding of non-entitlement . . . placing it in an
adversarial position vis-a-vis claimant.”  The Board concluded that, “as this case involves an
adjudicative rather then administrative award and employer's acceptance of the district director's
finding of non-entitlement placed it in an adversarial posture vis-a-vis claimant, the administrative
law judge properly found that employer is liable for attorney's fees in this case.”

8. Withdrawal of controversion
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The Board has held that successful prosecution includes the favorable resolution of a claim
and has held an employer liable for fees when it controverted the claim and then withdrew
controversion and accepted liability.  Markovich v. Bethlehem Mines Corp., 11 B.L.R. 1-105 (1988).
See also Davis v. Ingalls Shipbuilding, Inc., BRB Nos. 90-072 and 90-672A (Jan. 27,
1992)(unpublished)(the employer's acceptance of liability after the case was referred to the OALJ
is a “successful prosecution” of a claim).  But see Lucas v. Director, OWCP, BRB No. 92-1618 BLA
(May 26, 1994)(unpub.) (award of fees to be paid by claimant, not the Trust Fund, where the
Director did not object to the repayment schedule negotiated by claimant's counsel and, therefore,
the proceeding was nonadversarial in nature).  See also 20 C.F.R. § 725.367 (Dec. 20, 2000)
(adversarial proceeding not required under amended regulations).

II. Fee Petitions

A. Submission of the fee petition; timeliness
[ XI(A)(3) ]

Pursuant to § 725.366(a), to receive an award for attorney's fees, an application for an award
must be filed and served upon the claimant and all other parties within the time limits allowed by
the district director, administrative law judge, or appropriate appellate tribunal.  

Limiting time for filing fee petition.  The regulations do not contain time limitations for the filing of
a fee petition.  Therefore, the administrative law judge has the authority to limit the time for
acceptance of fee petitions.  However, § 725.366(a) does not provide a penalty for failure to file a
fee petition within the established time limits.  See generally Brock v. Pierce County 476 U.S. 253
(1986); Twin Pines Coal Co. v. U.S. Department of Labor, 854 F.2d 1212 (10th Cir. 1988).  In
addition, the Board has held that the “loss of an attorney's fee is a harsh result and should not be
imposed on counsel as a penalty except in the most extreme circumstances.”  Paynter v. Director,
OWCP, 9 B.L.R. 1-190, 1-191 (1986).   Examples of the reasonableness of time limitations are as
follows:

! The Board has held that 15 days is not an unreasonable amount of time for the submission
of a fee petition.  Bradley v. Director, OWCP, 8 B.L.R. 1-418 (1985).  

! The Board concluded that denying all fees because a petition was received 30 days past the
time allowed for filing constituted an abuse of discretion, as the penalty was too harsh and
there was no evidence that the failure to file on time was an intentional omission.  Paynter
v. Director, OWCP, 9 B.L.R. 1-190 (1986).

! In Mullins v. Director, OWCP, BRB No. 92-2332 BLA (Sept. 29, 1995)(unpub.), the Board
found that the administrative law judge's denial based on untimeliness was arbitrary.
Petitioner was granted extensions for the filing of his fee petition, but he maintained that the
law firm with which he was associated had failed to forward his application.  The
administrative law judge found no basis to set aside the time limits which he imposed.
However, the Board noted that, significantly, the Director did not object to the late filing or
contend that she suffered any prejudice thereby.  Because there was no prejudice, the Board
determined that the administrative law judge's denial of the entire fee petition was arbitrary.
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Id. at 3.  In another fee petition in the same case, the Board held that the application was not
untimely where the applicant was not provided proper notice by the administrative law judge
of the deadline for filing the fee petition.  Id. at 4.

B. Fees awarded separately at each administrative level
[ XI(A)(5) ]

Section 725.366(a) states that a representative seeking a fee for services performed on behalf
of a claimant shall make application to the district director, administrative law judge, or appropriate
appellate tribunal, as the case may be, before whom the services were performed.  If the work was
performed before the district director, claimant's counsel must submit a fee petition to the district
director, and if the work was done before the administrative law judge, counsel must submit a
petition to the administrative law judge.  An administrative law judge cannot award a fee for services
rendered before the district director or the Benefits Review Board.  Ilkewicz v. Director, OWCP, 4
B.L.R. 1-400 (1982).  For example, preparing a notice of appeal to the Board must be disallowed.
Id.  See also 20 C.F.R. § 725.367(b) (Dec. 20, 2000).

1. Determining which services were performed before
this Office

The administrative law judge must determine whether the services performed were properly
before this Office or before the district director.  Certain dates help to determine before which office
services were performed, e.g., the date of request for a hearing, the date of referral to the Office of
Administrative Law Judges by the district director, the date on which the case was docketed in this
Office, etc.  Nevertheless, the issue is not whether the work was performed on or before a certain
date; rather, it is whether the work performed was relevant to the proceedings before the
administrative law judge.  Matthews v. Director, OWCP, 9 B.L.R. 1-184 (1986).  The Board has held
that, where services performed prior to referral to the administrative law judge were reasonably
integral to the preparation for the hearing, the administrative law judge can award fees for the entire
period of representation.  Vigil v. Director, OWCP, 8 B.L.R. 1-99 (1985).  Thus, if this is not clear
from the fee petition, an order should be issued requesting specificity as to the work performed and
its relation to the hearing process at this level.

2. Sample Boilerplate:

An administrative law judge is only authorized to award fees for services
rendered while the case was pending before the Office of Administrative Law Judges.
In Matthews v. Director, OWCP, 9 B.L.R. 1-184, 1-186 (1986), the Benefits Review
Board held that in determining the jurisdictional cutoff date between the District
Director and the Office of Administrative Law Judges, neither the date the hearing
was requested nor the date the case was transferred is dispositive.  Rather, the
appropriate inquiry is whether the work done was “reasonably integral to preparation
for the hearing.”  See Vigil v. Director, OWCP, 8 B.L.R. 1-99 (1985).

C. Contents of the fee petition
[ XI(A)(6) ]
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Under 20 C.F.R. § 725.366(a), the application must be supported by a complete statement
of the extent and character of the necessary work done and shall include the professional status, i.e.,
attorney, paralegal, law clerk, lay representative, or clerical, of the person performing the work, and
the customary billing rate for each such person.  The application shall also include a list of
reasonable unreimbursed expenses and a description of any fee requested for services rendered
before any other state or federal agency in connection with the matter.  Thus, if this information is
not clear from the face of the fee petition, an order should be issued requesting specificity as to any
vague or incomplete entry.

D. Contingency fees or other fee arrangements prohibited; settlements

Because attorney's fees are paid by the party opposing entitlement, contingency fees and other
fee agreements are invalid.  Section 725.365 states that no fee charged for services rendered to a
claimant shall be valid unless approved under this subpart (i.e. by the appropriate adjudicative officer
or tribunal) and that no contract or prior agreement for a fee shall be valid.  Goodloe v. Peabody
Coal Co., 19 B.L.R. 1-91 (1995).  In this vein, the Board has held that contingent and stipulated fee
agreements are invalid.  Wells v. Director, OWCP, 9 B.L.R. 1-63 (1986).

It is noteworthy that, in Eifler v. Peabody Coal Co., 13 F.3d 236 (7th Cir. 1993), the Seventh
Circuit held that any settlement of attorney's fees requires administrative or judicial approval.
Moreover, even though attorney's fees may not be awarded before a final compensation award is
entered, a settlement of attorney's fees may be approved before such a final award.

III. Amount of the fee award
[ XI(A)(7)(b) ]

A. Generally

1. Factors to be considered

Pursuant to § 725.366(b), any fee approved shall be reasonably commensurate with the
necessary work done and shall take into account the quality of the representation, the qualifications
of the representative, the complexity of the legal issues involved, the level of the proceedings to
which the claim was raised, the level at which the representative entered the proceedings, and any
other information which may be relevant to the amount of fees requested.  “The amount of the
attorney's fees award is discretionary and will only be set aside if shown . . . to be arbitrary,
capricious, an abuse of discretion or not in accordance with the law.”  Marcum v. Director, OWCP,
2 B.L.R. 1-894 (1980).  The administrative law judge must provide sufficient explanation for a
reduction in the fee requested.  In this vein, it is noted that, in Peabody Coal Co. v. McCandless, ___
F.3d ___, Case Nos. 95-3291, 00-1449, and 00-2788 (7th Cir. June 29, 2001)3, the Seventh Circuit
disapproved of the ALJ's award of $200.00 per hour for attorney's fees in the case which would
exceed what the attorney would charge his paying clients.  The court noted that the ALJ did not
address the employer's argument that “the rate chargeable against the mine operator must be market-
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based, . . . without a premium for the contingent nature of the compensation.”  Rather, the court
noted that the hourly rate of $200 was merely “a number plucked from a hat.”

Sample Boilerplate:

Accordingly, a fee in the amount of $_____, representing _____ hours of
service rendered at an hourly rate of $_____, is found to be reasonably commensurate
with the work done before the Office of Administrative Law Judges and necessary
for the successful prosecution of this claim.

2.  Enhancement of the fee for delay--proper for
employer but not Director, OWCP

In Shaffer v. Director, OWCP, 21 B.L.R. 1-97 (1998) (en banc on recon.), the Board agreed
with the Director's position that, “while an employer may be required to pay an enhanced attorney's
fee due to delay, such an enhancement is not appropriate where the Trust Fund is liable for the fee
because the Act does not specifically waive the government's sovereign immunity from an award of
interest.  The Board likened enhancement of an attorney's fee for delay to imposing interest upon the
Trust Fund which is not permitted under the Act or implementing regulations.

B. “Necessary work” defined
[ XI(A)(7)(b)(2) ]

The Board has held that the test of necessary work is “whether an attorney at the time he or
she performs the work in question could reasonably regard the work as necessary to establish
entitlement.”  Marcum v. Director, OWCP, 2 B.L.R. 1-894 (1980)(emphasis in original).  The
petitioning attorney bears the burden of establishing that a particular service is necessary to establish
entitlement.  Wade v. Director, OWCP, 7 B.L.R. 1-334 (1984).  The fee petition must be reasonably
specific to allow such a finding.  Time spent preparing the fee petition is not compensable.  20
C.F.R. § 725.366(b).  However, the Fourth Circuit, in Kerns v. Consolidation Coal Co., 247 F.3d
133 (4th Cir. 2001), the court held that time spent pursuing a petition for attorney's fees.  Finally, an
administrative law judge may not round off time claimed to the nearest quarter of an hour.  Porter
v. Director, OWCP, 4 B.L.R. 1-392 (1982).

Sample Boilerplate:

I have reviewed Petitioner's application for a representative's fee in
accordance with the applicable regulations.  I find that the services rendered by
Petitioner, including _______________, _______________, and
______________________, were [were not] necessary in pursuit of benefits for
Claimant.  Additionally, I find that the time spent by Petitioner is not [is] excessive.

1. Two-prong test for establishing “necessary work”
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The Board, in Lanning v. Director, OWCP, 7 B.L.R. 1-314 (1984), set forth a two-step
process for determining the necessity of services rendered.  “First, [the administrative law judge]
must decide whether the service is necessary to the proper conduct of the case and therefore
compensable. . . .  Second, once a service has been found to be compensable, the adjudicating officer
must decide whether the amount of time expended by the attorney in performance of said service is
excessive or unreasonable.” 

2. Examples

The following constitutes two common examples involving whether the “necessary work”
standard is satisfied:

a. Research time

The Board has held that “an attorney must be allowed an appropriate amount of time for
research.”  Bradley v. Director, OWCP, 4 B.L.R. 1-241 (1981).  However, general research time
must be allocated to all clients and “should not be charged against the account of any single client.”
Snyder v. Director, OWCP, 9 B.L.R. 1-187 (1986).  

b. Contacting a congressional representative

It has also been held that time spent seeking or obtaining a congressperson's assistance or
intervention in the processing of a claim “is not part of the adjudication process, nor is it necessary
to establish entitlement to benefits;” therefore, it cannot be included in a fee award.  Krahenbuhl v.
Director, OWCP, 3 B.L.R. 1-673 (1981).

C. Expenses and costs

Under 20 C.F.R. § 725.366(c), the proper adjudication officer is authorized to award the
amount of reasonable and unreimbursed expenses.  Again, the fee petition must be detailed enough
to demonstrate the relevance and connection to the claim.

1. Advising the claimant

The time spent advising a claimant as to the status of his claim is compensable.  Lanning v.
Director, OWCP, 7 B.L.R. 1-314 (1984).  In addition, the time spent explaining the decision to the
claimant is also compensable.  Brown v. Director, OWCP, 3 B.L.R. 1-95 (1979),

2. Clerical costs
[ XI(A)(7)(b)(3)(b) ]

Traditional clerical duties are not properly compensable and must be included as part of
overhead in setting the hourly rate.  These unreimbursable expenses include local telephone calls,
photocopying, postage, and typing.  Pritt v. Director, OWCP, 9 B.L.R. 1-159 (1986); Marcum v.
Director, OWCP, 2 B.L.R. 1-894 (1980).  Time preparing correspondence is compensable.  But see
Picinich v. Lockheed Shipbuilding, 23 B.R.B.S. 128 (1989), a case involving several parties,
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complex issues, and a number of appeals, wherein the Board held that it is within the adjudicator's
discretion to determine whether, based upon the evidence in a particular claim, photocopying costs
or other miscellaneous expenses are reasonable and necessary or are part of overhead.  The Board
further stated that it would affirm any such findings unless they are demonstrated as arbitrary,
capricious, or an abuse of discretion.

Sample Boilerplate:

Twenty C.F.R. § 725.366(c) provides that “[i]n awarding a fee, the
appropriate adjudication officer shall consider, and shall add to the fee, the amount
of reasonable and unreimbursed expenses incurred in establishing the claimant's
case.”  Petitioner seeks $_____ for expenses, which includes $_____ for postage.
The Benefits Review Board has held that traditional clerical expenses, such as local
telephone calls, photocopying, and postage, should not be billed separately.  These
expenses should be considered part of the office overhead expenses when an attorney
sets the hourly rate and cannot be included in an award of a representative's fee.  See
Marcum v. Director, OWCP, 2 B.L.R. 1-894 (1980); Pritt v. Director, OWCP, 9
B.L.R. 1-159 (1986).  Accordingly, the $_____ in postage expenses is disallowed.

3. Co-counsel

The petitioner has the burden of establishing the necessity of associating with co-counsel.
Esselstein v. Director, OWCP, 676 F.2d 228 (6th Cir. 1982); Coutz v. Director, OWCP , 7 B.L.R.
1-449 (1984); Simmons v. Director, OWCP, 7 B.L.R. 1-175 (1984).

4. Obtaining medical evidence

Expenses incurred in obtaining x-ray readings are compensable.  However, a representative
cannot be reimbursed for expenses incurred in obtaining medical or other evidence which was
previously submitted to this Office in connection with the claim.  20 C.F.R. § 725.366(c).

5. Travel expenses
[ XI(A)(7)(b)(3)(a) ]

Travel time is compensable, but the pertinent details of the trip must be included in the
petition.  Bradley v. Director, OWCP, 4 B.L.R. 1-241 (1981).  Expenses charged must be determined
in accordance with 20 C.F.R. § 725.459(a), as required by 20 C.F.R. § 725.366(c).  See id.; Cavote
v. Director, OWCP, 2 B.L.R. 1-1052 (1980).

In Branham v. Eastern Associated Coal Corp., 19 B.L.R. 1-1 (1994), the Board held that it
was proper to require that the employer reimburse claimant's counsel $48.40 in mileage costs to
attend to medical depositions.  In so holding, the Board reasoned that such costs were “expenses
necessary in establishing claimant's case.”

In Jones v. Badger Coal Co., 21 B.L.R. 1-102 (1998) (en banc), the Board held that it was
within the administrative law judge's discretion to find “that all of the hours requested by counsel
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for reviewing the file, traveling, organizing exhibits and preparing briefs were necessary and
reasonable.”  The Board further held that it was proper for the administrative law judge to award fees
at counsel's “customary hourly rate of $200 for black lung cases.”  In so holding, the Board rejected
Employer's argument that “an hourly rate of $175 would be appropriate and more consistent with
the rate obtained by the general legal community in the area of law” as Employer's argument was
deemed “insufficient to meet (its) burden of proving the rate awarded was excessive or that the
administrative law judge abused his discretion in this regard.”

6. Witness fees

a. Generally

The regulations at 20 C.F.R. § 725.459(a) provide, in part, that a “witness summoned to a
hearing before an administrative law judge, or whose deposition is taken, shall receive the same fees
and mileage as witnesses in the courts of the United States.”  The federal court provisions for witness
fees and costs are found at 28 U.S.C. § 1821 (1996) which provides, in part, as follows:

(a)(1) Except as otherwise provided by law, a witness in attendance at any court of
the United States, or before a United States Magistrate, or before any person
authorized to take his deposition pursuant to any rule or order of a court of the United
States, shall be paid the fees and allowances provided by this section.

.   .   .

(2)(b) A witness shall be paid an attendance fee of $40 per day for each day's
attendance.  A witness shall also be paid the attendance fee for the time necessarily
occupied in going to and returning from the place of attendance at the beginning and
end of such attendance or at any time during such attendance.

(c)(1) A witness who travels by common carrier shall be paid for the actual expenses
of travel on the basis of the means of transportation reasonably utilized and the
distance necessarily traveled to and from such witness's residence by the shortest
practical route in going to and returning from the place of attendance.  Such a witness
shall utilize a common carrier at the most economical rate reasonably available.  A
receipt or other evidence of actual cost shall be furnished.

(2) A travel allowance equal to the mileage allowance which the Administrator of
General Services has prescribed, pursuant to section 5704 of title 5, for official travel
of employees of the Federal government shall be paid to each witness who travels by
privately owned vehicle.  Computation of mileage under this paragraph shall be made
on the basis of a uniformed table of distances adopted by the Administrator of
General Services.

(3) Toll charges for toll roads, bridges, tunnels, and ferries, taxicab fares between
places of lodging and carrier terminals, and parking fees (upon presentation of a valid
parking receipt), shall be paid in full to a witness incurring such expenses.
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(4) All normal travel expenses within and outside the judicial district shall be taxable
as costs pursuant to section 1920 of this title.

(d)(1) A subsistence allowance shall be paid to a witness when an overnight stay is
required at the place of attendance because such place is so far removed from the
residence of such witness as to prohibit return thereto from day to day.

(2) A subsistence allowance for a witness shall be paid in an amount not to exceed
the maximum per diem allowance prescribed by the Administrator of General
Services, pursuant to section 5702(a) of title 5, for official travel in the area of
attendance by employees of the Federal Government.

.   .   .

The statute also contains provisions regarding fees and costs for incarcerated witnesses (who
generally cannot receive fees or allowances) and paroled aliens who are ineligible to receive fees and
allowances.    

In Branham v. Eastern Associated Coal Corp., 19 B.L.R. 1-1 (1994), the Board held that it
was proper to require the employer to reimburse claimant $400.00 for obtaining a physician's
deposition.  The Board reasoned that “an expert need not testify at the administrative hearing in order
for claimant to be reimbursed for the costs of obtaining a physician's opinion.”

b. After applicability of December 2000 regulations

The witness fees continue to be based upon the fees and mileage received by witnesses before
the courts of the United States.  20 C.F.R. § 725.459(a) (Dec. 20, 2000).  However, § 725.459(b)
provides, in part, as follows:

If such witness is required to attend the hearing, give a deposition or respond to
interrogatories for cross-examination purposes, the proponent of the witness shall pay
the witness' fee.  If the claimant is the proponent of the witness whose cross-
examination is sought, and demonstrates, within time limits established by the
administrative law judge, that he would be deprived of ordinary and necessary living
expenses if required to pay the witness fee and mileage necessary to produce the
witness for cross-examination, the administrative law judge shall apportion the costs
of such cross-examination among the parties to the case.  The administrative law
judge shall not apportion any costs against the fund in a case in which the district
director has designated a responsible operator, except that the fund shall remain
liable for any costs associated with the cross-examination of the physician who
performed the complete pulmonary evaluation pursuant to § 725.406.

20 C.F.R. § 725.459(b) (Dec. 20, 2000).   Further, subsection (d) provides that “[a] claimant shall
be considered to be deprived of funds required for ordinary and necessary living expenses for
purposes of paragraph (b) of this section where payment of the projected fee and mileage would meet
the standards set forth at 20 C.F.R. § 404.508.”  20 C.F.R. § 725.459(d) (Dec. 20, 2000).  The
amended regulations encourage the administrative law judge to “authorize the least intrusive and
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expensive means of cross-examination . . ..”  20 C.F.R. § 725.459(d) (Dec. 20, 2000).

D. The hourly rate and hours requested
[ XI(A)(7)(b)(1) ]

Counsel or representative for the successful claimant must set forth the hourly rate requested
in his or her fee petition.  To determine whether such a rate is appropriate, several factors must be
considered, including the location of the representative or counsel, his or her years of experience,
the level of expertise, and the complexity of the case.  Additional factors which may be considered
are the risk of loss, delay in payment, and the amount of the award of benefits.  Helton v. Director,
OWCP, 6 B.L.R. 1-176 (1983)(see infra).  Some administrative law judges will take judicial notice
of Altman & Weil's Survey of Law Firm Economics, which lists the normal hourly rates for attorneys
by area of practice, years of experience, and geographical location.  Schneider v. Director, OWCP,
2 B.L.R. 1-918, 1-926 (1980).  However, by unpublished decision in Mullins v. Betty B. Coal Co.,
BRB No. 95-1149 (Mar. 14, 1996), the Board held that “while the administrative law judge may take
judicial notice of attorneys' customary hourly rates, a copy of the 1988 Altman & Weil Survey of Law
Firm Economics is not in the record” and, therefore, on remand the judge was “instructed . . . to
explain the basis for utilizing the northeast standard in setting the hourly rate for legal services
rendered in Virginia.”  Another source of hourly rate statistics is the local bar association for
attorneys practicing black lung in a particular area.  Budinski v. Director, OWCP, 6 B.L.R. 1-541
(1983).  The administrative law judge may also consider Martindale-Hubbel excerpts and other types
of documentation submitted in support of a fee petition, such as affidavits from other practicing
attorneys attesting to their hourly rates. 

Sample Boilerplate:

In determining whether the hourly rate requested by Petitioner is reasonable,
I note that he has ____ years of experience in black lung litigation.  Additionally, I
take judicial notice of the 19XX Survey of Law Firm Economics, published by
Altman & Weil, Inc., which reports an average hourly billing rate for attorneys with
___ to ___ years of experience practicing law in the _________ region to be $_____
to $_____.  See Schneider v. Director, OWCP, 2 B.L.R. 1-918, 1-926 (1980).

1. Amount of benefits awarded

Because the amount of benefits are set by law, “counsel bears the burden of demonstrating
how the quality of representation affected the amount of benefits received if he or she wishes this
factor to be considered.”  Allen v. Director, OWCP, 7 B.L.R. 1-330 (1984)(emphasis in original).

2.  Augmentation or enhancement based upon unique
circumstances  [ XI(A)(7)(c) ]

Generally, fees are awarded based upon hourly rates in effect at the time of representation.
However, some cases have offered unique circumstances which warranted exceptions to this rule.

a. Extended length of litigation
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In Cox v. Brady Hamilton Stevedore Co., 25 B.R.B.S. 203 (1991), the Board permitted fees
in excess of the hourly rate in effect at the time the services were rendered based upon a finding of
unique circumstances, including the extended length of litigation.  

However, in Bennett v. Director, OWCP, 17 B.L.R. 1-72 (1992), the Board denied counsel's
request for an augmented fee due to delay.  Counsel's first petition for fees was awarded by the
administrative law judge immediately subsequent to the decision awarded benefits.  The case was
then appealed and a final compensation order was not entered for several years for which reason
counsel filed a second fee petition seeking to enhance the initial fee award on grounds of unusual
delay in the processing of the claim.  The Board held, however, that because (1) counsel's petition
for fees was granted and fees awarded by the administrative law judge in May of 1988, at which time
no request for enhancement based upon delay was made and, (2) the fee award became final within
thirty days because no appeal or motion for reconsideration was filed, the Board held that the
adjudicator was collaterally estopped from awarding an enhancement of the fee and stated as
follows:

Claimant's counsel contends that the administrative law judge erred in failing to
award a supplemental fee to compensate for counsel's delay in receiving payment.

. . . . 

The filing of a supplemental fee petition seeking an additional $500.00 to account for
delay in payment is tantamount to a collateral attack on a final order.  The
administrative law judge properly denied the motion for supplemental fees.

. . . .

Furthermore, as the Director suggests, the supplemental fee petition is, in essence,
a request for interest to be paid by the Black Lung Disability Trust Fund.

Id. at 1-73.  The Board held that an award of interest against the Fund is not permitted by the Act or
implementing regulations.  See also Goodloe v. Peabody Coal Co., 19 B.L.R. 1-91 (1995); Hobbs
v. Stan Flowers Co., 18 B.R.B.S. 65 (1986), aff'd, 820 F.2d 1528 (9th Cir. 1987); Dotson v. Peabody
Coal Co., Case No. 91-BLA-988 (ALJ May 24, 1993)(ALJ Sheldon R. Lipson considered claim's
16 year history in awarding attorney's fees).

In Kerns v. Consolidation Coal Co., 176 F.3d 802 (4th Cir. 1999), the court held that it was
proper to award an enhanced fee to compensate counsel for the six year delay between the time his
fee was initially awarded and the date on which he received payment of the fee.  Specifically, the
administrative law judge awarded a fee to Claimant's counsel on June 20, 1984 at the hourly rate of
$80.  Through a myriad of appeals and remands, the award of benefits was ultimately affirmed by
the court and Employer sent counsel a check dated July 20, 1990 as payment for services rendered
pursuant to the administrative law judge's 1984 fee order.  

The court held that, contrary to Employer's assertion, it had jurisdiction to consider the fee
enhancement request, which was submitted years after the 1984 fee award, as the original fee award
did not become final until the compensation order became final.  It noted that “[a]lthough the law
at the time (counsel) filed his fee request did not require that the ALJ consider enhancement for
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delay, current law does.”  In support of this statement, the court cited to the Board's holding in
Nelson v. Stevedoring Servs. of America, 29 B.R.B.S. 90 (1995) wherein the Board held that an
administrative law judge is permitted to award a higher hourly rate to account for the delay in receipt
of payment of the fee awarded.  Thus, the case was remanded for the administrative law judge to
consider counsel's request for enhancement of the fee award based upon delay in payment.  See also
Kerns v. Consolidation Coal Co., 247 F.3d 133 (4th Cir. 2001) (fees for delay in payment and for
litigating fee petition proper).

b.  Contingent nature of black lung claims

In Goodloe v. Peabody Coal Co., 19 B.L.R. 1-91 (1995), the Board held that a fee cannot be
enhanced to accommodate its contingent nature, but that enhancement for unusually lengthy delay
may be an appropriate factor to consider in determining the hourly rate as noted in Missouri v.
Jenkins, 109 S. Ct. 2463 (1989). 

In Peabody Coal Co. v. McCandless, 255 F.3d 465 (7th Cir. 2001)4, the Seventh Circuit
disapproved of the ALJ's award of $200.00 per hour for attorney's fees in the case which would
exceed what the attorney would charge his paying clients.  The court noted that the ALJ did not
address the employer's argument that “the rate chargeable against the mine operator must be market-
based, . . . without a premium for the contingent nature of the compensation.”  Rather, the court
noted that the hourly rate of $200 was merely “a number plucked from a hat.”

c. Risk of loss and contingency multipliers

Risk of loss, delay of payment, and the amount of the award are factors to be considered in
setting the hourly rate.  Velasquez v. Director, OWCP, 844 F.2d 738 (10th Cir. 1988); Thompson v.
Potashnick Cont. Co., 812 F.2d 574 (9th Cir. 1987); Helton v. Director, OWCP, 6 B.L.R. 1-176
(1983).  But see Gibson v. Director, OWCP, 9 B.L.R. 1-149 (1986) (risk of loss is a constant factor
in black lung litigation and is, therefore, deemed incorporated into the hourly rate).

In Pennsylvania v. Delaware Valley Citizen's Council for Clean Air, 107 S. Ct. 3078 (1987),
the Supreme Court held that multipliers or other enhancement of a reasonable lodestar fee to
compensate for the risk of loss are impermissible under the usual fee shifting statutes.  The Court
discussed the use of multipliers and stated that the applicant must establish that the risk is inherent
to a class of cases rather than to a particular case and that the fee is enhanced only to the extent
necessary to attract competent counsel.

By unpublished decision in McNew v. Sahara Coal Co., BRB No. 92-2520 BLA (Feb. 22,
1995)(unpub.), the Board held that the administrative law judge did not “improperly enhance[] the
requested hourly rates by incorporating a contingency multiplier.”  In addition, in Milburn Colliery
Co. v. Woodson, Case No. 89-3318, slip. op. (4th Cir. Dec. 21, 1990)(unpub.), the Fourth Circuit
approved the use of a multiplier in black lung cases and held that a multiplier of 60% for a $200.00
hourly rate was appropriate.  The court discussed how the use of the contingency fee system in black
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lung cases renders such claims unappealing to attorneys because of the low success rate, the
prohibition of settlements, and slow rate at which cases move through the system, and that in black
lung cases, as opposed to non-statutory contingency fee systems, attorneys cannot offset the loss of
many cases with a large award in one case.

3. Billing method

In Jarrell v. Newport News Shipbuilding & Dry Dock Co., 14 B.R.B.S. 883 (1982), the Board
held that a quarter of an hour minimum charge billing method is reasonable.  However, it is
noteworthy that, in Bullock v. Ingalls Shipbuilding, Inc., 29 B.R.B.S. 131 (1995)(en banc), a case
arising under the jurisdiction of the Fifth Circuit and applying unpublished precedent of that court,
the Board held that counsel's use of “a minimum quarter hour billing method was improper.”  In so
concluding, the Board found that “the Fifth Circuit held that, generally, attorneys may not charge
more than one-eighth hour for review of a one page letter and one-quarter hour for preparation of a
one-page letter.” 

4. Interest
[ XI(A)(10) ]

An award requiring the payment of interest by the Fund on an attorney's fee award is not
authorized under the Act and is, therefore, not payable.  Griffin v. Director, OWCP, 17 B.L.R. 1-75
(1993); Bennett v. Director, OWCP, 17 B.L.R. 1-72 (1992).

5. Reasonableness of the requested rate

It is the responsibility of the representative or attorney to establish the reasonableness of the
hourly rate based on the quality of the representation, his or her qualifications, the complexity of the
legal issues involved, and the level of the proceedings.  Pritt v. Director, OWCP, 9 B.L.R. 1-159
(1986).  The Board has consistently held that $50.00 per hour is manifestly inadequate.  Gibson v.
Director, OWCP, 9 B.L.R. 1-149 (1986).  However, fees of $75.00 per hour have routinely been
upheld.  Gillman v. Director, OWCP, 9 B.L.R. 1-7 (1986).  

However, each case must be reviewed on its own merits and, under some circumstances,
attorney's fees in black lung claims have often been approved at $100.00 to $150.00 an hour.  By
unpublished decision in McNew v. Sahara Coal Co., BRB No. 92-2520 BLA (Feb. 22,
1995)(unpub.), the Board held that the administrative law judge properly awarded fees at hourly rates
of $175.00 and $200.00 based upon the quality of the representation and complexity of the legal
issues involved, as well as the “unusual delay from the time the case was accepted until the payment
of the fee.”  In this vein, the Board noted that the record did not reveal that the administrative law
judge “improperly enhanced the requested hourly rates by incorporating a contingency multiplier,”
citing City of Burlington v. Dague, 112 S. Ct. 2638 (1992).

E. Request for reconsideration

Pursuant to 20 C.F.R. § 725.366(d), any party may request reconsideration of a fee award,
and if appropriate, a modified fee award (or Supplemental Decision and Order on Reconsideration)



27.17Rev. August 2001

may be issued.  Twenty C.F.R. § 725.366(e) requires that requests for reconsideration be in writing
and that they contain “supporting statements and information pertinent to any increase or decrease
requested.”

IV. Liability for payment
[ XI(A)(9) ]

A. Attorney and lay representative

As previously noted, the party opposing entitlement is generally liable to the claimant's
counsel for payment of the fee award.  However, because the Act only provides for the award of
attorney fees, the Black Lung Disability Trust Fund is not responsible for the payment of fees to lay
representatives.  Madrak v. Director, OWCP, 7 B.L.R. 1-559 (1984).  In Harrison v. Liberty Mutual
Insurance Co., 3 B.L.R. 1-596, 1-597 (1981), the Board held the following with regard to fees
awarded to lay representatives:

[T]here is no authority in either the Act or the implementing regulations for [a lay
representative's fee] to be assessed against an employer, the Black Lung Disability
Trust Fund or as a lien against claimant's benefits.  Sections 28(a) and 28(b) of the
Act, which authorize the award of a fee against the employer or the Trust Fund, apply
only to the award of attorney's fees.  Section 28(c), which allows the fee to be made
a lien on claimant's benefits, similarly applies only to attorney's fees.

In a case involving a lay representative, fees must be paid by the claimant, although, as previously
noted, no lien may be placed upon a claimant's benefits no ensure such payment of fees.  20 C.F.R.
§ 725.365. 

B. Fees in Part C claims where the miner had no post-1969 coal mine employment
[ XI(A)(9)(c) ]

Employers are not responsible for attorney's fees and benefits in Part C claims where the
miner had no post-1969 coal mine employment.  The Black Lung Disability Trust Fund is liable for
the payment of compensation in these claims as well as for payment of attorney's fees.  In addition,
the 1981 Amendments of the Black Lung Act provided for the transfer of liability in cases in which
the claim was finally denied prior to March 1, 1978 and benefits were later awarded upon review
pursuant to § 435 of the Reform Act.  30 U.S.C. § 932(c); 20 C.F.R. § 725.496.  Thus, the Trust
Fund is liable for all attorney's fees and costs for which the employer would have been liable, but
for the 1981 Amendments, and which the employer has not yet paid.  20 C.F.R. § 725.367(b);
Marple v. Jones & Laughlin Steel Corp., 7 B.L.R. 1-580 (1984).  Because the employer would only
be liable for attorney's fees if it controverts the notice of liability, the Trust Fund is only liable for
post-controversion attorney's fees in transfer cases.  Couch v. The Pittston Co., 7 B.L.R. 1-514
(1984).



5  See 20 C.F.R. § 725.367(c) (Dec. 20, 2000).

6  The Fifth Circuit affirmed the Board's decision, but the Board's holding that an attorney fee order may be
issued before a final compensation order is entered was neither raised nor decided by the circuit court.
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The 1981 Amendments and 20 C.F.R. § 725.367(b)5 prohibit the Trust Fund from
reimbursing an operator or carrier for any attorney's fees or costs which it has paid on cases subject
to the transfer provisions.  Thus, fees paid by an operator or carrier pursuant to a final order awarding
benefits prior to January 1, 1982 may not be reimbursed.  But see Burress v. Windsor Power House
Coal Co., 7 B.L.R. 1-517 (1984).

V. Enforcement of supplemental decision and order

The Board has held that an administrative law judge may render an attorney's fee
determination when a decision is issued to further the goal of administrative efficiency.  See Bruce
v. Atlantic Marine, Inc., 12 B.R.B.S. 65, 68 (1980), aff'd, 661 F.2d 898 (5th Cir. 1981).6  However,
when a final decision in a case is still pending, the attorney's fee award is neither enforceable nor
payable until such time as an award of benefits to the claimant becomes final and the award reflects
a successful prosecution of the claim.  33 U.S.C. § 928; 20 C.F.R. § 725.367(a).  In Adkins v.
Kentland Elkhorn Coal Corp., 109 F.3d 307 (6th Cir. 1997), the court dismissed counsel's fee petition
without prejudice to state that “attorney fees may be recovered only if there has been a final decision
awarding the claimant an economic benefit as a result of his black lung claim.”  The court concluded
that counsel's request for fees was premature as no award of benefits had become final.

It is also noteworthy that, in Eifler v. Peabody Coal Co., 13 F.3d 236 (7th Cir. 1993), the
Seventh Circuit held that any settlement of attorney's fees requires administrative or judicial approval
and, even though attorney's fees may not be awarded before a final compensation award is entered,
a settlement of attorney's fees may be approved before such a final award.

VI. Solicitor as counsel to claimant pursuant to 20 C.F.R. § 725.422

The regulations at 20 C.F.R. § 725.422 provide that the “Secretary or his or her designee
may, upon request, provide a claimant with legal assistance in processing a claim under the Act.”
Section 725.422 further states the following:

Such assistance may be made available to a claimant in the discretion of the Secretary
of Labor . . . at any time prior to or during the time in which the claim is being
adjudicated and shall be furnished without charge to the claimant.  Representation
of a claimant in adjudicatory proceedings shall not be provided by the Department
of Labor unless it is determined by the Solicitor of Labor that such representation is
in the best interests of the black lung benefits program.  In no event shall
representation be provided to a claimant in a claim with respect to which the
claimant's interests are adverse to those of the Secretary of Labor or the fund.

In Owens v. Clinchfield Coal Co., BRB Nos. 93-874 BLA and 93-875 BLA (Jan. 27, 1993)
(unpublished), the Board dismissed a claimant's appeal regarding the Solicitor's denial of legal
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assistance directly from the district director's level.  In support of the dismissal, the Board held that
it lacked jurisdiction because the “denial is neither a final order nor a non-final order which meets
the criteria that determines whether an issue is appealable to the Board.”  However, by unpublished
decision in Adams v. Eastern Associated Coal Corp., BRB No. 93-305 BLA (Jan. 28, 1994), the
Board held that an administrative law judge is without authority to order that the Solicitor provide
legal assistance to a claimant under § 725.422 of the regulations.  Rather, the Board determined that
the “regulations clearly endow the Solicitor with sole discretion to determine whether to provide
legal assistance to claimants.”  The Board further noted that “the comments accompanying the
publication of the most recent revision of Section 725.422 state that 'the decision to commit
resources to a claimant's case was always within the discretion of the Solicitor.'” 43 Fed. Reg. 36,
796-97 (1978).

VII. Right to counsel
[ IV(C)(3) ]

The regulations at 20 C.F.R. § 725.362(b) provide the following in regard to a claimant's
right to counsel:

Any party may waive his or her right to be represented in the adjudication of a claim.
If an adjudication officer determines, after an appropriate inquiry has been made, that
a claimant who has been informed of his or her right to representation, such
adjudication officer shall proceed to consider the claim in accordance with this part,
unless it is apparent that the claimant is, for any reason, unable to continue without
the help of a representative.  However, it shall not be necessary for an adjudication
officer to inquire as to the ability of a claimant to proceed without representation in
any adjudication taking place without a hearing.  The failure of a claimant to obtain
representation in an adjudication taking place without a hearing shall be considered
a waiver of the claimant's right to representation.  However, at any time during the
processing or adjudication of a claim, any claimant may revoke such waiver and
obtain a representative.

In Shapell v. Director, OWCP, 7 B.L.R. 1-304 (1984), the Board interpreted these provisions
to require that “the administrative law judge has the responsibility to inform a pro se claimant of his
right to be represented by a representative of his choice, at no cost to him, and inquire whether
claimant desires to proceed without such representation.”  In so holding, the Board concluded that
a judge conducts a full and fair hearing involving a pro se claimant where he or she:  (1) advises the
claimant of the contested issues; (2) asks the claimant whether he or she objects of the admission of
the Director's exhibits; and (3) inquires “extensively” of the claimant's coal mine employment and
medical problems.

In Petrosky v. Donex Mining, Inc., BRB No. 94-652 BLA (Dec. 22, 1994)(unpublished), the
Board held that the claimant properly waived his right to legal representation under the Act.  Under
the facts of the case, the claimant appeared pro se before the administrative law judge, who failed
to notify him that an attorney could not charge him a fee.  The administrative law judge, however,
did notify the claimant that he had a right to an attorney, offered to continue the proceeding until the



7  Under the amended regulations, a qualified attorney need not file a notice of appearance, but may submit a
written declaration (or oral declaration at the formal hearing) that s/he is authorized to represent the party.  20 C.F.R.
§ 725.362(a) (Dec. 20, 2000).
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claimant could obtain representation, gave the claimant the opportunity to testify fully, and allowed
the claimant to object to the submission of any evidence.

However, by unpublished decision in Talbert v. Meadow River Coal Co., BRB No. 93-1525
BLA (Dec. 29, 1994), the Board directed that a de novo hearing be held on remand as, in addition
to failing to advise a pro se claimant of the advantages of obtaining representation, the administrative
law judge further failed to inform the claimant that he is entitled to representation by counsel of his
choice.

While a claimant must be informed of his or her right to counsel, the same is not required for
an employer.  In Mitchell v. Daniels Co., 22 B.L.R. 1-73 (2000), the Board held that there is no
regulatory requirement that responsible operators be informed of the right to counsel and that policy
concerns underlying the requirement that pro se claimants receive such notification do not apply to
presumably more sophisticated coal company officials.

VIII. Qualifications of representative
[ IV(C)(3) ]

Any representative, attorney or otherwise, must file a notice of appearance or be otherwise
authorized to appear before the Department of Labor on behalf of a particular claimant.  20 C.F.R.
§ 725.362(a).7  A representative must be qualified under 20 C.F.R. § 725.363.  20 C.F.R.
§ 725.362(a).  If an attorney, the representative must be in good standing; admitted to practice before
a court of a state, territory, district, or insular possession, or before the Supreme Court of the United
States or other federal court; and is not, pursuant to any provision of law, prohibited from acting as
a representative.  20 C.F.R. § 725.362(a).  For an representative who is not an attorney, s/he may be
appointed as a representative so long as that person is not, pursuant to any provision of law,
prohibited from acting as a representative.  20 C.F.R. § 725.363(b).  To be awarded an attorney's fee,
an individual must either be an attorney in good standing or be an attorney approved by the
adjudication officer.

IX. Costs for pursuit of frivolous claim

In Crum v. Wolf Creek Collieries, 18 B.L.R. 1-81 (1994), the Board adopted the Ninth
Circuit's holding in Metropolitan Stevedoring Co. v. Brickner, 11 F.3d 887 (9th Cir. 1993), that
under § 926 of the Longshore and Harbor Workers' Compensation Act, as incorporated into the
Black Lung Benefits Act, “only a federal court can assess a party's costs as a sanction against a
claimant who institutes or continues, without reasonable ground, workers' compensation proceedings
under LHWCA.”  Thus, the Board, the administrative law judge, and the district director are without
authority to impose § 926 costs.
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TITLE 30--MINERAL LANDS AND MINING
CHAPTER 22--MINE SAFETY AND HEALTH
SUBCHAPTER IV--BLACK LUNG BENEFITS

Part A--General Provisions

Sec. 901. Congressional findings and declaration of purpose; short title

(a) Congress finds and declares that there are a significant number of coal miners living today
who are totally disabled due to pneumoconiosis arising out of employment in one or more of the
Nation's coal mines; that there are a number of survivors of coal miners whose deaths were due to
this disease; and that few States provide benefits for death or disability due to this disease to coal
miners or their surviving dependents. It is, therefore, the purpose of this subchapter to provide
benefits, in cooperation with the States, to coal miners who are totally disabled due to
pneumoconiosis and to the surviving dependents of miners whose death was due to such disease; and
to ensure that in the future adequate benefits are provided to coal miners and their dependents in the
event of their death or total disability due to pneumoconiosis.

(b) This subchapter may be cited as the “Black Lung Benefits Act”.

Sec. 902. Definitions

For purposes of this subchapter--
(a) The term “dependent” means--

(1) a child as defined in subsection (g) of this section without regard to subparagraph
(2)(B)(ii) thereof; or

(2) a wife who is a member of the same household as the miner, or is receiving
regular contributions from the miner for her support, or whose husband is a miner
who has been ordered by a court to contribute to her support, or who meets the
requirements of section 416(b)(1) or (2) of title 42. The determination of an   
individual's status as the “wife” of a miner shall be made in accordance with section
416(h)(1) of title 42 as if such miner were the “insured individual” referred to therein.
The term “wife” also includes a “divorced wife” as defined in section 416(d)(1) of
title 42 who is receiving at least one-half of her support, as determined in accordance
with regulations prescribed by the Secretary, from the miner, or is receiving
substantial contributions from the miner (pursuant to a written agreement), or there
is in effect a court order for substantial contributions to her support from such miner.

(b) The term “pneumoconiosis” means a chronic dust disease of the lung and   its sequelae,
including respiratory and pulmonary impairments, arising out of coal mine employment.

(c) The term “Secretary” where used in part C means the Secretary of Labor.

(d) The term “miner” means any individual who works or has worked in or   around a coal



8So in original. Probably should be “Commissioner of Social Security”.
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mine or coal preparation facility in the extraction or preparation of coal. Such term also includes an
individual who works or has worked in coal mine construction or transportation in or around a coal
mine, to the extent such individual was exposed to coal dust as a result of such employment.

(e) The term “widow” includes the wife living with or dependent for support  on the miner
at the time of his death, or living apart for reasonable cause or because of his desertion, or who meets
the requirements of section 416(c)(1), (2), (3), (4), or (5), and section 416(k) of title 42,  who is not
married. The determination of an individual's status as the “widow” of a miner shall be made in
accordance with section 416(h)(1)   of title 42 as if such miner were the “insured individual” referred
to  therein. Such term also includes a “surviving divorced wife” as defined  in section 416(d)(2) of
title 42 who for the month preceding the month in  which the miner died, was receiving at least
one-half of her support, as  determined in accordance with regulations prescribed by the Secretary,8

from the miner, or was receiving substantial contributions from the miner  (pursuant to a written
agreement) or there was in effect a court order for  substantial contributions to her support from the
miner at the time of his death.

(f) (1) The term “total disability” has the meaning given it by regulations of the
Secretary of Health and Human Services \1\ for claims under part B of this
subchapter, and by regulations of the Secretary of Labor for claims under part C of
this subchapter, subject to the relevant provisions of subsections (b) and (d) of
section 923 of this title, except that--

(A) in the case of a living miner, such regulations shall provide that a miner
shall be considered totally disabled when pneumoconiosis prevents him or
her from engaging in gainful employment requiring the skills and abilities
comparable to those of any employment in a mine or mines in which he or
she previously  engaged with some regularity and over a substantial period
of time;

(B) such regulations shall provide that 

 (i) a deceased miner's employment in a mine at the time of death shall
not be used as conclusive evidence that the miner was not totally
disabled; and 

 (ii) in the case of a living miner, if there are changed circumstances
of employment indicative of reduced ability to perform his or her
usual coal mine work, such miner's employment in a mine shall not
be used as conclusive evidence that the miner is not totally disabled;

(C) such regulations shall not provide more restrictive criteria than those
applicable under section 423(d) of title 42; and



Act.3Rev. August 2001

(D) the Secretary of Labor, in consultation with the Director of the National
Institute for Occupational Safety and Health, shall establish criteria for all
appropriate medical tests under this subsection which accurately reflect total
disability in coal miners as defined in subparagraph (A).

(2) Criteria applied by the Secretary of Labor in the case of--

(A) any claim which is subject to review by the Secretary of Health and
Human Services,\1\ or subject to a determination by the Secretary of Labor,
under section 945(a) of this title;

(B) any claim which is subject to review by the Secretary of Labor under
section 945(b) of this title; and

(C) any claim filed on or before the effective date of regulations promulgated
under this subsection by the Secretary of Labor shall not be more restrictive
than the criteria applicable to a claim filed on June 30, 1973, whether or not
the final disposition of any such claim occurs after the date of such
promulgation of regulations by the Secretary of Labor.

(g) The term “child” means a child or a step-child who is--

(1) unmarried; and

(2) (A) under eighteen years of age, or

 (B) (i) under a disability as defined in section 423(d) of title 42,

 (ii)which began before the age specified in section 402(d)(1)(B)(ii) of
title 42, or, in the case of a student, before he ceased to be a student;
or

(C) a student.

The term “student” means a “full-time student” as defined in section 402(d)(7) of title 42,
or a “student” as defined in section 8101(17) of title 5. The determination of an individual's status
as the “child” of the miner or widow, as the case may be, shall be made in accordance with section
416(h)(2) or (3) of title 42 as if such miner or widow were the “insured individual” referred to
therein.

(h) The term “fund” means the Black Lung Disability Trust Fund established by section 9501
of title 26.

(i) For the purposes of subsections (c) and (j) of section 932 of this title, and for the purposes
of paragraph (7) of subsection (d) of section 9501 of title 26, the term “claim denied” means a claim-
-
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(1) denied by the Social Security Administration; or

(2) in which 

 (A) the claimant was notified by the Department of Labor of an
administrative or informal denial more than 1 year prior to March 1, 1978,
and did not, within 1 year from the date of notification of such denial, request
a hearing, present additional evidence or indicate an intention to present
additional evidence, or 

 (B) the claim was denied under the law in effect prior to March 1, 1978,
following a formal hearing or administrative or judicial review proceeding.

Sec. 903. Field offices

(a) The Secretary of Labor shall establish and operate such field offices as may be necessary
to assist miners and survivors of miners in the filing and processing of claims under this subchapter.
Such field offices shall, to the extent feasible, be reasonably accessible to such miners and survivors.
The Secretary, in connection with the establishment and operation of field offices, may enter into
arrangements with other Federal departments and agencies, and with State agencies, for the use of
existing facilities operated by such departments and agencies. Where the establishment of separate
facilities is not feasible the Secretary may enter into such arrangements as he deems necessary with
the heads of Federal departments, agencies, and instrumentalities and with State agencies for the use
of existing facilities and personnel under their control.

(b) There are authorized to be appropriated for the purposes of subsection (a) of this section
such sums as may be necessary.

(Pub. L. 95-239, Sec. 18, Mar. 1, 1978, 92 Stat. 105.)

Sec. 904. Information to potential beneficiaries of changes made by Black Lung Benefits
Reform Act of 1977

The Secretary of Health and Human Services and the Secretary of Labor shall disseminate
to interested persons and groups the changes in this subchapter made by this Act, together with an
explanation of such changes, and shall undertake, through appropriate organizations, groups, and
coal mine operators, to notify individuals who are likely to have become eligible for benefits by
reason of such changes. Individual assistance in preparing and processing claims shall be offered by
the Secretary of Health and Human Services and the Secretary of Labor and provided to potential
beneficiaries.
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Sec. 921. Regulations and presumptions

(a) Promulgation;  payment of benefits

The Commissioner of Social Security shall, in accordance with the provisions of this part,
and the regulations promulgated by him under this part, make payments of benefits in respect of total
disability of any miner due to pneumoconiosis, and in respect of the death of any miner whose death
was due to pneumoconiosis or, except with respect to a claim filed under part C of this subchapter
on or after the effective date of the Black Lung Benefits Amendments of 1981, who at the time of
his death was totally disabled by pneumoconiosis.

(b) Promulgation of standards determining total disability

The Commissioner of Social Security shall by regulation prescribe standards for determining
for purposes of subsection (a) of this section whether a miner is totally disabled due to
pneumoconiosis and for determining whether the death of a miner was due to pneumoconiosis.
Regulations required by this subsection shall be promulgated and published in the Federal Register
at the earliest practicable date after December 30, 1969, and in no event later than the end of the third
month following December 1969.  Final regulations required for implementation of any amendments
to this subchapter shall be promulgated and published in the Federal Register at the earliest
practicable date after the date of enactment of such amendments, and in no event later than the end
of the fourth month following the month in which such amendments are enacted.  Such regulations
may be modified or additional regulations promulgated from time to time thereafter.

(c) Presumptions

For purposes of this section--

 (1) If a miner who is suffering or suffered from pneumoconiosis was employed for
ten years or more in one or more coal mines there shall be a rebuttable presumption
that his pneumoconiosis arose out of such employment.

 (2) If a deceased miner was employed for ten years or more in one or more coal
mines and died from a respirable disease there shall be a rebuttable presumption that
his death was due to pneumoconiosis.  The provisions of this paragraph shall not
apply with respect to claims filed on or after the effective date of the Black Lung
Benefits Amendments of 1981.

 (3) If a miner is suffering or suffered from a chronic dust disease of the lung which

 (A) when diagnosed by chest roentgenogram, yields one or more large
opacities (greater than one centimeter in diameter) and would be classified in
category A, B, or C in the International Classification of Radiographs of the
Pneumoconioses by the International Labor Organization, 

 (B) when diagnosed by biopsy or autopsy, yields massive lesions in the lung,
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or 

 (C) when diagnosis is made by other means, would be a condition which
could reasonably be expected to yield results described in clause (A) or (B)
if diagnosis had been made in the manner prescribed in clause (A) or (B),
then there shall be an irrebuttable presumption that he is totally disabled due
to pneumoconiosis or that his death was due to pneumoconiosis or that at the
time of his death he was totally disabled by pneumoconiosis, as the case may
be.

 (4) If a miner was employed for fifteen years or more in one or more underground
coal mines, and if there is a chest roentgenogram submitted in connection with such
miner's, his widow's, his child's, his parent's, his brother's, his sister's, or his
dependent's claim under this subchapter and it is interpreted as negative with respect
to the requirements of paragraph (3) of this subsection, and if other evidence
demonstrates the existence of a totally disabling respiratory or pulmonary
impairment, then there shall be a rebuttable presumption that such miner is totally
disabled due to pneumoconiosis, that his death was due to pneumoconiosis, or that
at the time of his death he was totally disabled by pneumoconiosis.  In the case of a
living miner, a wife's affidavit may not be used by itself to establish the presumption.
The Commissioner of Social Security shall not apply all or a portion of the
requirement of this paragraph that the miner work in an underground mine where he
determines that conditions of a miner's employment in a coal mine other than an
underground mine were substantially similar to conditions in an underground mine.
The Commissioner of Social Security may rebut such presumption only by
establishing that (A) such miner does not, or did not, have pneumoconiosis, or that
(B) his respiratory or pulmonary impairment did not arise out of, or in connection
with, employment in a coal mine.  The provisions of this paragraph shall not apply
with respect to claims filed on or after the effective date of the Black Lung Benefits
Amendments of 1981.

 (5) In the case of a miner who dies on or before March 1, 1978, who was employed
for 25 years or more in one or more coal mines before June 30, 1971, the eligible
survivors of such miner shall be entitled to the payment of benefits, at the rate
applicable under section 922(a)(2) of this title, unless it is established that at the time
of his or her death such miner was not partially or totally disabled due to
pneumoconiosis.  Eligible survivors shall, upon request by the Commissioner of
Social Security, furnish such evidence as is available with respect to the health of the
miner at the time of his or her death.  The provisions of this paragraph shall not apply
with respect to claims filed on or after the day that is 180 days after the effective date
of the Black Lung Benefits Amendments of 1981.

(d) Applicability of presumptions

Nothing in subsection (c) of this section shall be deemed to affect the applicability of
subsection (a) of this section in the case of a claim where the presumptions provided for therein are



Act.7Rev. August 2001

inapplicable. 
 
Sec. 922. Payment of benefits

(a) Schedules

Subject to the provisions of subsection (b) of this section, benefit payments shall be made
by the Commissioner of Social Security under this part as follows:

(1) In the case of total disability of a miner due to pneumoconiosis, the disabled
miner shall be paid benefits during the disability at a rate equal to 37\1/2\ per centum
of the monthly pay rate for Federal employees in grade GS-2, step 1. 

(2) In the case of death of a miner due to pneumoconiosis or, except with respect to
a claim filed under part C of this subchapter on or after the effective date of the Black
Lung Benefits Amendments of 1981, of a miner receiving benefits under this part,
benefits shall be paid to his widow (if any) at the rate the deceased miner would
receive such benefits if he were totally disabled. 

(3) In the case of the child or children of a miner whose death is due to
pneumoconiosis or, except with respect to a claim filed under part C of this
subchapter on or after the effective date of the Black Lung Benefits Amendments of
1981, of a miner who is receiving benefits under this part at the time of his death or
who was totally disabled by pneumoconiosis at the time of his death, in the case of
the child or children of a widow who is receiving benefits under this part at the time
of her death, and in the case of any child or children entitled to the payment of
benefits under paragraph (5) of section 921(c) of this title, benefits shall be paid to
such child or children as follows: If there is one such child, he shall be paid benefits
at the rate specified in paragraph (1). If there is more than one such child, the benefits
paid shall be divided equally among them and shall be paid at a rate equal to the rate
specified in paragraph (1), increased by 50 per centum of such rate if there are two
such children, by 75 per centum of such rate if there are three such children, and by
100 per centum of such rate if there are more than three such children: Provided, That
benefits shall only be paid to a child for so long as he meets the criteria for the term
“child” contained in section 902(g) of this title: And provided further, That no
entitlement to benefits as a child shall be established under this paragraph (3) for any
month for which entitlement to benefits as a widow is established under paragraph
(2).

(4) In the case of an individual entitled to benefit payments under clause (1) or (2) of
this subsection who has one or more dependents, the benefit payments shall be
increased at the rate of 50 per centum of such benefit payments, if such individual
has one dependent, 75 per centum if such individual has two dependents, and 100 per
centum if such individual has three or more dependents.

(5) In the case of the dependent parent or parents of a miner whose death is due to
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pneumoconiosis, or, except with respect to a claim filed under part C of this
subchapter on or after the effective date of the Black Lung Benefits Amendments of
1981, of a miner who is receiving benefits under this part at the time of his death or
who was totally disabled by pneumoconiosis at the time of death, and who is not
survived at the time of his death by a widow or a child, in the case of the dependent
surviving brother(s) or sister(s) of such a miner who is not survived at the time of his
death by a widow, child, or parent, in the case of the dependent parent or parents of
a miner (who is not survived at the time of his or her death by a widow or a child)
who are entitled to the payment of benefits under paragraph (5) of section 921(c) of
this title, or in the case of the dependent surviving brother(s) or sister(s) of a miner
(who is not survived at the time of his or her death by a widow, child, or parent) who
are entitled to the payment of benefits under paragraph (5) of section 921(c) of this
title, benefits shall be paid under this part to such parent(s), or to such brother(s), or
sister(s), at the rate specified in paragraph (3) (as if such parent(s) or such brother(s)
or sister(s), were the children of such miner). In determining for purposes of this
paragraph whether a claimant bears the relationship as the miner's parent, brother, or
sister, the Commissioner of Social Security shall apply legal standards consistent
with those applicable to relationship determination under title II of the Social
Security Act [42 U.S.C. 401 et seq.]. No benefits to a sister or brother shall be
payable under this paragraph for any month beginning with the month in which he
or she receives support from his or her spouse, or marries. Benefits shall be payable
under this paragraph to a brother only if he is--

 (1) (A) under eighteen years of age, or

 (B) under a disability as defined in section 223(d) of the Social
Security Act [42 U.S.C. 423(d)] which began before the age specified
in section 202(d)(1)(B)(ii) of such Act [42 U.S.C. 402(d)(1)(B)(ii)],
or in the case of a student, before he ceased to be a student, or

(C) a student as defined in section 902(g) of this title; or

 (2) who is, at the time of the miner's death, disabled as determined in
accordance with section 223(d) of the Social Security Act [42 U.S.C. 423(d)],
during such disability. Any benefit under this paragraph for a month prior to
the month in which a claim for such benefit is filed shall be reduced to any
extent that may be necessary, so that it will not render erroneous any benefit
which, before the filing of such claim, the Commissioner of Social Security
has certified for payment for such prior months. As used in this paragraph,
“dependent” means that during the one year period prior to and ending with
such miner's death, such parent, brother, or sister was living in the miner's
household, and was, during such period, totally dependent on the miner for
support. Proof of such support shall be filed by such claimant within two
years after May 1972, or within two years after the miner's death, whichever
is the later. Any such proof which is filed after the expiration of such period
shall be deemed to have been filed within such period if it is shown to the



Act.9Rev. August 2001

satisfaction of the Commissioner of Social Security that there was good cause
for failure to file such proof within such period. The determination of what
constitutes “living in the miner's household”, “totally dependent upon the
miner for support,” and “good cause,” shall for purposes of this paragraph be
made in accordance with regulations of the Commissioner of Social Security.
Benefit payments under this paragraph to a parent, brother, or sister, shall be
reduced by the amount by which such payments would be reduced on account
of excess earnings of such parent, brother, or sister, respectively, under
section 203(b)-(l) of the Social Security Act [42 U.S.C. 403(b)-(l)], as if the
benefit under this paragraph were a benefit under section 202 of such Act [42
U.S.C. 402].

(6) If an individual's benefits would be increased under paragraph (4) of this
subsection because he or she has one or more dependents, and it appears to the
Commissioner of Social Security that it would be in the interest of any such
dependent to have the amount of such increase in benefits (to the extent attributable
to such dependent) certified to a person other than such individual, then the
Commissioner of Social Security may, under regulations prescribed by him, certify
the amount of such increase in benefits (to the extent so attributable) not to such
individual but directly to such dependent or to another person for the use and benefit
of such dependent; and any payment made under this clause, if otherwise valid under
this subchapter, shall be a complete settlement and satisfaction of all claims, rights,
and interests in and to such payment.

(b) Reduction of benefits

Notwithstanding subsection (a) of this section, benefit payments under this section to a miner
or his widow, child, parent, brother, or sister shall be reduced, on a monthly or other appropriate
basis, by an amount equal to any payment received by such miner or his widow, child, parent,
brother, or sister under the workmen's compensation, unemployment compensation, or disability
insurance laws of his State on account of the disability of such miner due to pneumoconiosis, and
the amount by which such payment would be reduced on account of excess earnings of such miner
under section 203(b) through (l) of the Social Security Act [42 U.S.C. 403(b) to (l)] if the amount
paid were a benefit payable under section 202 of such Act [42 U.S.C. 402]. This part shall not be
considered a workmen's compensation law or plan for purposes of section 224 of such Act [42
U.S.C. 424a].

(c) Reporting of income

Benefits payable under this part shall be deemed not to be income for purposes of the Internal
Revenue Code of 1986.

(Pub. L. 91-173, title IV, Sec. 412, Dec. 30, 1969, 83 Stat. 794; Pub. L. 92-303, Secs. 1(b)(1), (2),
(c)(1), 2(a), May 19, 1972, 86 Stat. 150, 151, 153; Pub. L. 95-239, Secs. 3(b)(1), 4, Mar. 1, 1978,
92 Stat. 96, 97; Pub. L. 97-119, title II, Sec. 203(a)(1)-(3), (d), Dec. 29, 1981, 95 Stat. 1643, 1644;
Pub. L. 99-514, Sec. 2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 103-296, title I, Sec. 108(i)(2), Aug.
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15, 1994, 108 Stat. 1488.)

Sec. 923. Filing of notice of claim

(a) Promulgation of regulations; time requirement

Except as otherwise provided in section 924 of this title, no payment of benefits shall be
made under this part except pursuant to a claim filed therefor on or before December 31, 1973, in
such manner, in such form, and containing such information, as the Commissioner of Social Security
shall by regulation prescribe.

(b) Utilization of personnel and procedures; evidence required to establish claim;
medical evidence; affidavits; autopsy reports; reimbursement of  expenses

In carrying out the provisions of this part, the Commissioner of Social Security shall to the
maximum extent feasible (and consistent with the provisions of this part) utilize the personnel and
procedures he uses in determining entitlement to disability insurance benefit payments under section
223 of the Social Security Act [42 U.S.C. 423], but no claim for benefits under this part shall be
denied solely on the basis of the results of a chest roentgenogram. In determining the validity of
claims under this part, all relevant evidence shall be considered, including, where relevant, medical
tests such as blood gas studies, X-ray examination, electrocardiogram, pulmonary function studies,
or physical performance tests, and any medical history, evidence submitted by the claimant's
physician, or his wife's affidavits, and in the case of a deceased miner, other appropriate affidavits
of persons with knowledge of the miner's physical condition, and other supportive materials. Where
there is no medical or other relevant evidence in the case of a deceased miner, such affidavits, from
persons not eligible for benefits in such case with respect to claims filed on or after the effective date
of the Black Lung Benefits Amendments of 1981, shall be considered to be sufficient to establish
that the miner was totally disabled due to pneumoconiosis or that his or her death was due to
pneumoconiosis. In any case, other than that involving a claim filed on or after the effective date of
the Black Lung Benefits Amendments of 1981, in which there is other evidence that a miner has a
pulmonary or respiratory impairment, the Commissioner of Social Security shall accept a board
certified or board eligible radiologist's interpretation of a chest roentgenogram which is of a quality
sufficient to demonstrate the presence of pneumoconiosis submitted in support of a claim for benefits
under this subchapter if such roentgenogram has been taken by a radiologist or qualified technician,
except where the Commissioner of Social Security has reason to believe that the claim has been
fraudulently represented. In order to insure that any such roentgenogram is of adequate quality to
demonstrate the presence of pneumoconiosis, and in order to provide for uniform quality in the
roentgenograms, the Secretary of Labor may, by regulation, establish specific requirements for the
techniques used to take roentgenograms of the chest. Unless the Commissioner of Social Security
has good cause to believe that an autopsy report is not accurate, or that the condition of the miner
is being fraudulently  misrepresented, the Commissioner of Social Security shall accept such autopsy
report concerning the presence of pneumoconiosis and the stage of advancement of pneumoconiosis.
Claimants under this part shall be reimbursed for reasonable medical expenses incurred by them in
establishing their claims. For purposes of determining total disability under this part, the provisions
of subsections (a), (b), (c), (d), and (g) of section 221 of such Act [42 U.S.C. 421(a) to (d), (g)] shall
be applicable. The provisions of sections 204, 205(a), (b), (d), (e), (g), (h), (j), (k), (l), and (n), 206,
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207, and 208 of the Social Security Act [42 U.S.C. 404, 405(a), (b), (d), (e), (g), (h), (j), (k), (l), and
(n), 406, 407, 408] shall be applicable under this part with respect to a miner, widow, child, parent,
brother, sister, or dependent, as if benefits under this part were benefits under title II of such Act [42
U.S.C. 401 et seq.]. Each miner who files a claim for benefits under this subchapter shall upon
request be provided an opportunity to substantiate his or her claim by means of a complete
pulmonary evaluation.

(c) Filing of claim for workmen's compensation; necessity; exceptions

No claim for benefits under this section shall be considered unless the claimant has also filed
a claim under the applicable State workmen's compensation law prior to or at the same time his
claim was filed for benefits under this section; except that the foregoing provisions of this paragraph
shall not apply in any case in which the filing of a claim under such law would clearly be futile
because the period within which such a claim may be filed thereunder has expired or because
pneumoconiosis is not compensable under such law, or in any other situation in which, in the opinion
of the Commissioner of Social Security, the filing of a claim would clearly be futile.

(d) Employment termination and benefits entitlement

No miner who is engaged in coal mine employment shall (except as provided in section
921(c)(3) of this title) be entitled to any benefits under this part while so employed. Any miner who
has been determined to be eligible for benefits pursuant to a claim filed while such miner was
engaged in coal mine employment shall be entitled to such benefits if his or her employment
terminates within one year after the date such determination becomes final.

(Pub. L. 91-173, title IV, Sec. 413, Dec. 30, 1969, 83 Stat. 794; Pub. L. 92-303, Secs. 1(c)(5)(A),
4(f), 5(2), May 19, 1972, 86 Stat. 152, 154, 155; Pub. L. 95-239, Sec. 5, Mar. 1, 1978, 92 Stat. 97;
Pub. L. 97-119, title II, Sec. 202(a), (c), Dec. 29, 1981, 95 Stat. 1643; Pub. L. 103-296, title I, Sec.
108(i)(2), Aug. 15, 1994, 108 Stat. 1488.)

Sec. 924. Time for filing claims

(a) Claims filed before December 31, 1973

 (1) No claim for benefits under this part on account of total disability of a miner shall
be considered unless it is filed on or before December 31, 1973, or, in the case of a
claimant who is a widow, within six months after the death of her husband or by
December 31, 1973, whichever is the later.

 (2) In the case of a claim by a child this paragraph shall apply notwithstanding any
other provision of this part.

 (A) If such claim is filed within six months following May 1972, and if
entitlement to benefits is established pursuant to such claim, such entitlement
shall be effective retroactively from December 30, 1969, or from the date
such child would have been first eligible for such benefit payments had
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section 922(a)(3) of this title been applicable since December 30, 1969,
whichever is the lesser period.  If on the date such claim is filed the claimant
is not eligible for benefit payments, but was eligible at any period of time
during the period from December 30, 1969, to the date such claim is filed,
entitlement shall be effective for the duration of eligibility during such
period.

 (B) If such claim is filed after six months following May 1972, and if
entitlement to benefits is established pursuant to such claim, such entitlement
shall be effective retroactively from a date twelve months preceding the date
such claim is filed, or from the date such child would have been first eligible
for such benefit payments had section 922(a)(3) of this title been applicable
since December 30, 1969, whichever is the lesser period.  If on the date such
claim is filed the claimant is not eligible for benefit payments, but was
eligible at any period of time during the period from a date twelve months
preceding the date such claim is filed, to the date such claim is filed,
entitlement shall be effective for the duration of eligibility during such
period.

 (C) No claim for benefits under this part, in the case of a claimant who is a
child shall be considered unless it is filed within six months after the death
of his father or mother (whichever last occurred) or by December 31, 1973,
whichever is the later.

 (D) Any benefit under subparagraph (A) or (B) for a month prior to the month
in which a claim is filed shall be reduced, to any extent that may be
necessary, so that it will not render erroneous any benefit which, before the
filing of such claim, the Commissioner of Social Security has certified for
payment for such prior month.

 (3) No claim for benefits under this part, in the case of a claimant who is a parent,
brother, or sister shall be considered unless it is filed within six months after the
death of the miner or by December 31, 1973, whichever is the later.

(b) Filing of claims after June 30, 1973

No benefits shall be paid under this part after December 31, 1973, if the claim therefor was
filed after June 30, 1973.

(c) Effective date of claims

No benefits under this part shall be payable for any period prior to the date a claim therefor
is filed.

(d) Reduction of State benefits
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No benefits shall be paid under this part to the residents of any State which, after December
30, 1969, reduces the benefits payable to persons eligible to receive benefits under this part, under
its State laws which are applicable to its general work force with regard to workmen's compensation,
unemployment compensation, or disability insurance.

(e) Conditions upon payment

No benefits shall be payable to a widow, child, parent, brother, or sister under this part on
account of the death of a miner unless 

 (1) benefits under this part were being paid to such miner with respect to disability
due to pneumoconiosis prior to his death, 

 (2) the death of such miner occurred prior to January 1, 1974, or 

 (3) any such individual is entitled to benefits under paragraph (5) of section 921(c)
of this title. 

Sec. 924a. Notification to miners of eligibility for medical services and supplies; period for
filing claim

The Secretary of Health and Human Services shall notify each miner receiving benefits under
this part on account of his or her total disability who such Secretary has reason to believe became
eligible for medical services and supplies on January 1, 1974, of his or her possible eligibility for
such benefits. Where such Secretary so notifies a miner, the period during which he or she may file
a claim for medical services and supplies under part C of this subchapter shall not terminate before
six months after such notification is made.

(Pub. L. 95-239, Sec. 11, Mar. 1, 1978, 92 Stat. 101; Pub. L. 96-88, title V, Sec. 509(b), Oct. 17,
1979, 93 Stat. 695.)

Sec. 925. Procedure for the determination of claims during transition period

(a) Notwithstanding any other provision in this subchapter, for the purpose of assuring the
uninterrupted receipt of benefits by claimants at such time as responsibility for administration of the
benefits program is assumed by either a State workmen's compensation agency or the Secretary of
Labor, any claim for benefits under this part filed during the period from July 1, 1973 to December
31, 1973, shall be considered and determined in accordance with the procedures of this section. With
respect to any such claim--

(1) Such claim shall be determined and, where appropriate under this part or section
9501(d) of title 26, benefits shall be paid with respect to such claim by the Secretary
of Labor.

(2) The manner and place of filing such claim shall be in accordance with regulations
issued jointly by the Commissioner of  Social Security and the Secretary of Labor,
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which regulations shall provide, among other things, that such claims may be filed
in district offices of the Social Security Administration and thereafter transferred to
the jurisdiction of the Department of Labor for further consideration.

(3) The Secretary of Labor shall promptly notify any operator who he believes, on the
basis of information contained in the claim, or any other information available to
him, may be liable to pay benefits to the claimant under part C of this subchapter for
any month after December 31, 1973.

(4) In determining such claims, the Secretary of Labor shall, to the extent appropriate,
follow the procedures described in subsections (b), (c), and (d) of section 919 of title
33.

(5) Any operator who has been notified of the pendency of a claim under paragraph
4 of this subsection shall be bound by the determination of the Secretary of Labor on
such claim as if the claim had been filed pursuant to part C of this subchapter and
section 932 of this title had been applicable to such operator.  Nothing in this
paragraph shall require any operator to pay any benefits for any month prior to
January 1, 1974.

(b) The Secretary of Labor, after consultation with the Commissioner of Social Security, may
issue such regulations as are necessary or appropriate to carry out the purpose of this section.

(Pub. L. 91-173, title IV, Sec. 415, as added Pub. L. 92-303, Sec. 7, May 19, 1972, 86 Stat. 156;
amended Pub. L. 97-119, title I, Sec. 104(b)(2), Dec. 29, 1981, 95 Stat. 1639; Pub. L. 99-514, Sec.
2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 103-296, title I, Sec. 108(i)(2), Aug. 15, 1994, 108 Stat.
1488.)

Sec. 931. Benefits under State workmen's compensation laws

(a) Filing

On and after January 1, 1974, any claim for benefits for death or total disability due to
pneumoconiosis shall be filed pursuant to the applicable State workmen's compensation law, except
that during any period when miners or their surviving widows, children, parents, brothers, or sisters,
as the case may be, are not covered by a State workmen's compensation law which provides adequate
coverage for pneumoconiosis, and in any case in which benefits based upon eligibility under
paragraph (5) of section 921(c) of this title are involved.9 they shall be entitled to claim benefits
under this part.

(b) Adequacy of compensation; listing of States providing adequate compensation;
requisites for listing
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(1) For purposes of this section, a State workmen's compensation law shall not be
deemed to provide adequate coverage for pneumoconiosis during any period unless
it is included in the list of State laws found by the Secretary to provide such adequate
coverage during such period. The Secretary shall, no later than October 1, 1972,
publish in the Federal Register a list of State workmen's compensation laws which
provide adequate coverage for pneumoconiosis and shall revise and republish in the
Federal Register such list from time to time, as may be appropriate to reflect changes
in such State laws due to legislation or judicial or administrative interpretation.

(2) The Secretary shall include a State workmen's compensation law on such list
during any period only if he finds that during such period under such law--

(A) benefits must be paid for total disability or death of a miner due to
pneumoconiosis, except that 

(i) such law shall not be required to provide such benefits where the
miner's last employment in a coal mine terminated before the
Secretary's approval of the State law pursuant to this section; and

(ii) each operator of a coal mine shall secure the payment of benefits
pursuant to section 933 of this title with respect to any miner whose
last employment in a coal mine terminated before the Secretary's
approval of the State law pursuant to this section;

 (B) the amount of such cash benefits is substantially equivalent to or greater
than the amount of benefits prescribed by section 922(a) of this title;

(C) the standards for determining death or total disability due to
pneumoconiosis are substantially equivalent to section 902(f) of this title and
to those standards established under this part, and by the regulations of the
Secretary promulgated under this part;

(D) any claim for benefits on account of total disability of a miner due to
pneumoconiosis is deemed to be timely filed if such claim is filed within
three years after a medical determination of total disability due to
pneumoconiosis;

(E)  there are in effect provisions with respect to prior and successor
operators which are substantially equivalent to the provisions contained in
section 932(i) of this title; and

(F) there are applicable such other provisions, regulations or interpretations,
which are consistent with the provisions contained in Public Law 803, 69th
Congress (44 Stat. 1424, approved March 4, 1927),  as amended [33 U.S.C.
901 et seq.], which are applicable under section 932(a) of this title, but are
not inconsistent with any of the criteria set forth in subparagraphs (A)
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through (E) of this paragraph, as the Secretary, in accordance with regulations
promulgated by him, determines to be necessary or appropriate to assure
adequate compensation for total disability or death due to pneumoconiosis.

The action of the Secretary in including or failing to include any State workmen's
compensation law on such list shall be subject to judicial review exclusively in the United States
court of appeals for the circuit in which the State is located or the United States Court of Appeals
for the District of Columbia.

(c) Publication in Federal Register; review of listings

Final regulations required for implementation of any amendments to this part shall be
promulgated and published in the Federal Register at the earliest practicable date after the date of
enactment of such amendments, and in no event later than the end of the sixth month following the
month in which such amendments are enacted.

(Pub. L. 91-173, title IV, Sec. 421, Dec. 30, 1969, 83 Stat. 795; Pub. L. 92-303, Secs. 1(c)(1), 4(e),
5(3), (5), May 19, 1972, 86 Stat. 151, 154, 155; Pub. L. 95-239, Secs. 3(b)(3), 6, Mar. 1, 1978, 92
Stat. 97, 98.)

Sec. 932. Failure to meet workmen's compensation requirements

(a) Benefits; applicability of Longshore and Harbor Workers' Compensation Act;
promulgation of regulations

Subject to section 28(h)(1) of the Longshore and Harbor Workers' Compensation Act
Amendments of 1984, during any period after December 31, 1973, in which a State workmen's
compensation law is not included on the list published by the Secretary under section 931(b) of this
title, the provisions of Public Law 803, 69th Congress (44 Stat. 1424, approved March 4, 1927), as
amended [33 U.S.C. 901 et seq.], and as it may be amended from time to time (other than the
provisions contained in sections 1, 2, 3, 4,,10 8, 9, 10, 12, 13, 29, 30, 31, 32, 33, 37, 38, 41, 43, 44,
45, 46, 47, 48, 49, 50, and 51 thereof) [33 U.S.C. 901, 902, 903, 904, 908, 909, 910, 912, 913, 929,
930, 931, 932, 933, 937, 938, 941, 943, 944, 945, 946, 947, 948, 948a, 949, 950], shall (except as
otherwise provided in this subsection or by regulations of the Secretary and except that references
in such Act to the employer shall be considered to refer to the trustees of the fund, as the Secretary
considers appropriate and as is consistent with the provisions of 
section 9501(d) of title 26), be applicable to each operator of a coal mine in such State with respect
to death or total disability due to pneumoconiosis arising out of employment in such mine, or with
respect to entitlements established in paragraph (5) of section 921(c) of this title. In administering
this part, the Secretary is authorized to prescribe in the Federal Register such additional provisions,
not inconsistent with those specifically excluded by this subsection, as he deems necessary to provide
for the payment of benefits by such operator to persons entitled thereto as provided in this part and
thereafter those provisions shall be applicable to such operator.
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(b) Liability of operators

During any such period each such operator shall be liable for and shall secure the payment
of benefits, as provided in this section and section 933 of this title. An employer, other than an
operator of a coal mine, shall not be required to secure the payment of such benefits with respect to
any employee of such employer to the extent such employee is engaged in the transportation of coal
or in coal mine construction. Upon determination by the Secretary of the eligibility of the employee,
the Secretary may require such employer to secure a bond or otherwise guarantee the payment of
such benefits to the employee.

(c) Persons entitled to benefits

Benefits shall be paid during such period by each such operator under this section to the
categories of persons entitled to benefits under section 922(a) of this title in accordance with the
regulations of the Secretary applicable under this section: Provided, That, except as provided in
subsection (i) of this section, no benefit shall be payable by any operator on account of death or total
disability due to pneumoconiosis 

 (1) which did not arise, at least in part, out of employment in a mine during a period
after December 31, 1969, when it was operated by such operator; or 

 (2) which was the subject of a claim denied before March 1, 1978, and which is or
has been approved in accordance with the provisions of section 945 of this title.

(d) Monthly payments; amounts; accrual of interest

Benefits payable under this section shall be paid on a monthly basis and, except as otherwise
provided in this section, such payments shall be equal to the amounts specified in section 922(a) of
this title. If payment is not made within the time required, interest shall accrue to such amounts at
the rates set forth in section 934(b)(5) of this title for interest owed to the fund. With respect to
payments withheld pending final adjudication of liability, in the case of claims filed on or after the
effective date of the Black Lung Benefits Amendments of 1981, such interest shall commence to
accumulate 30 days after the date of the determination that such an award should be made.

(e) Conditions upon payment

No payment of benefits shall be required under this section:

(1) except pursuant to a claim filed therefor in such manner, in such form, and
containing such information, as the Secretary shall by regulation prescribe; or

(2) for any period prior to January 1, 1974.

(f) Limitation on filing of claims

Any claim for benefits by a miner under this section shall be filed within three years after
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whichever of the following occurs later--

(1) a medical determination of total disability due to pneumoconiosis;  or

(2) March 1, 1978.

(g) Reduction of monthly benefits

The amount of benefits payable under this section shall be reduced, on a monthly or other
appropriate basis, by the amount of any compensation received under or pursuant to any Federal or
State workmen's compensation law because of death or disability due to pneumoconiosis. In
addition, the amount of benefits payable under this section with respect to any claim filed on or after
the effective date of the Black Lung Benefits Amendments of 1981 shall be reduced, on a monthly
or other appropriate basis, by the amount by which such benefits would be reduced on account of
excess earnings of such miner under section 403(b) through (l) of title 42 if the amount paid were
a benefit payable under section 402 of title 42.

(h) Promulgation of regulations

The Secretary of Labor shall by regulation establish standards, which may include appropriate
presumptions, for determining whether pneumoconiosis arose out of employment in a particular coal
mine or mines. The Secretary may also, by regulation, establish standards for apportioning liability
for benefits under this subsection among more than one operator, where such apportionment is
appropriate.

(i) Subsequent operators' liability for benefit payments

(1) During any period in which this section is applicable to the operator of a coal
mine who on or after January 1, 1970, acquired such mine or substantially all the
assets thereof, from a person (hereinafter in this subsection referred to as a “prior
operator”) who was an operator of such mine, or owner of such assets on or after
January 1, 1970, such operator shall be liable for and shall, in accordance with
section 933 of this title, secure the payment of all benefits which would have been
payable by the prior operator under this section with respect to miners previously
employed by such prior operator as if the acquisition had not occurred and the prior
operator had continued to be an operator of a coal mine.

(2) Nothing in this subsection shall relieve any prior operator of any liability under
this section.

(3) (A) For purposes of paragraph (1) of this subsection, the provisions of this
paragraph shall apply to corporate reorganizations, liquidations, and such
other transactions as are specified in this paragraph.

(B) If an operator ceases to exist by reason of a reorganization or other
transaction or series of transactions which involves a change in identity, form,
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or place of business or organization, however effected, the successor operator
or other corporate or business entity resulting from such reorganization or
other change shall be treated as the operator to whom this section applies.

(C) If an operator ceases to exist by reason of a liquidation into a parent or
successor corporation, the parent or successor corporation shall be treated as
the operator to whom this section applies.

(D) If an operator ceases to exist by reason of a sale of substantially all his or
her assets, or as the result of a merger, consolidation, or division, the
successor operator, corporation, or other business entity shall be treated as the
operator to whom this section applies.

(4) In any case in which there is a determination under section 9501(d) of title 26 that
no operator is liable for the payment of benefits to a claimant, nothing in this
subsection may be construed to require the payment of benefits to a claimant by or
on behalf of any operator.

(j) Failure of operators to secure benefits

Notwithstanding the provisions of this section, section 9501 of title 26 shall govern the
payment of benefits in cases--

(1) described in section 9501(d)(1) of title 26;

(2) in which the miner's last coal mine employment was before January 1, 1970; or

(3) in which there was a claim denied before March 1, 1978, and such claim is or has
been approved in accordance with the provisions of section 945 of this title.

(k) Secretary as party in claim proceedings

The Secretary shall be a party in any proceeding relative to a claim for benefits under this
part.

(l) Filing of new claims or refiling or revalidation of claims of miners already
determined eligible at time of death

In no case shall the eligible survivors of a miner who was determined to be eligible to receive
benefits under this subchapter at the time of his or her death be required to file a new claim for
benefits, or refile or otherwise revalidate the claim of such miner, except with respect to a claim filed
under this part on or after the effective date of the Black Lung Benefits Amendments of 1981,.11
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(Pub. L. 91-173, title IV, Sec. 422, Dec. 30, 1969, 83 Stat. 796; Pub. L. 92-303, Secs. 3(a), (b), 5(2)-
(4), (9), 8, May 19, 1972, 86 Stat. 153, 155-157; Pub. L. 95-239, Secs. 3(b)(4), 7(a)-(h), Mar. 1,
1978, 92 Stat. 97-99; Pub. L. 97-119, title I, Sec. 104(b)(3)-(5), title II, Secs. 203(a)(6), (b), 204,
205(a), Dec. 29, 1981, 95 Stat. 1639, 1644, 1645; Pub. L. 98-426, Sec. 28(h)(2), Sept. 28, 1984, 98
Stat. 1655; Pub. L. 99-514, Sec. 2, Oct. 22, 1986, 100 Stat. 2095.)

Sec. 932a.  Appointment of qualified individuals to hear and determine claims for benefits

Qualified individuals appointed by the Secretary of Labor may hear and determine claims for
benefits under part C of title IV of the Federal Coal Mine Health and Safety Act of 1969 [30 U.S.C.
931 et seq.] and under section 415 of such Act [30 U.S.C. 925]. For purposes of this section, the term
“qualified individual” means such an individual, regardless of whether that individual is a hearing
examiner appointed under section 3105 of title 5. Nothing in this section shall be deemed to imply
that there is or is not in effect any authority for such individuals to hear and determine such claims
under any provision of law other than this section.

(Pub. L. 94-504, Oct. 15, 1976, 90 Stat. 2428.)

Sec. 933. Duties of operators in States not qualifying under workmen's compensation
laws

(a) Securing of benefits for miners; self-insurers; mutual companies

During any period in which a State workmen's compensation law is not included on the list
published by the Secretary under section 931(b) of this title each operator of a coal mine in such
State shall secure the payment of benefits for which he is liable under section 932 of this title by

(1) qualifying as a self-insurer in accordance with regulations prescribed by the
Secretary, or 

(2) insuring and keeping insured the payment of such benefits with any stock
company or mutual company or association, or with any other person or fund,
including any State fund, while such company, association, person or fund is
authorized under the laws of any State to insure workmen's compensation.

(b) Required provisions of insurance contracts

In order to meet the requirements of clause (2) of subsection (a) of this section, every policy
or contract of insurance must contain--

(1) a provision to pay benefits required under section 932 of this title,
notwithstanding the provisions of the State workmen's compensation law which may
provide for lesser payments;

(2) a provision that insolvency or bankruptcy of the operator or discharge therein (or
both) shall not relieve the carrier from liability for such payments; and
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(3) such other provisions as the Secretary, by regulation, may require.

(c) Cancellation of insurance contracts

No policy or contract of insurance issued by a carrier to comply with the requirements of
clause (2) of subsection (a) of this subsection12 shall be canceled prior to the date specified in such
policy or contract for its expiration until at least thirty days have elapsed after notice of cancellation
has been sent by registered or certified mail to the Secretary and to the operator at his last known
place of business.

(d) Penalties for failure to secure payment of benefits

(1) Any employer required to secure the payment of benefits under this section who
fails to secure such benefits shall be subject to a civil penalty assessed by the
Secretary of not more than $1,000 for each day during which such failure occurs. In
any case where such employer is a corporation, the president, secretary, and treasurer
thereof also shall be severally liable to such civil penalty as provided in this
subsection for the failure of such corporation to secure the payment of benefits. Such
president, secretary, and treasurer shall be severally personally liable, jointly with
such corporation, for any benefit which may accrue under this subchapter in respect
to any disability which may occur to any employee of such corporation while it shall
so fail to secure the payment of benefits as required by this section.

(2) Any employer of a miner who knowingly transfers, sells, encumbers, assigns, or
in any manner disposes of, conceals, secrets,13 or destroys any property belonging to
such employer, after any miner employed by such employer has filed a claim under
this subchapter, and with intent to avoid the payment of benefits under this
subchapter to such miner or his or her dependents, shall be guilty of a misdemeanor
and, upon conviction thereof, shall be punished by a fine of not more than $1,000,
or by imprisonment for not more than one year, or both. In any case where such
employer is a corporation, the president, secretary, and treasurer thereof also shall be
severally liable for such penalty of imprisonment as well as jointly liable with such
corporation for such fine.

(3) This subsection shall not affect any other liability of the employer under this part.

(Pub. L. 91-173, title IV, Sec. 423, Dec. 30, 1969, 83 Stat. 797; Pub. L. 92-303, Sec. 3(b), May 19,
1972, 86 Stat. 153; Pub. L. 95-239, Sec. 8, Mar. 1, 1978, 92 Stat. 100.)

Sec. 934. “Fund” defined; liability of operators to United States for repayments to fund;
procedures applicable; rate of interest
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(a) For purposes of this section, the term “fund” has the meaning set forth in section 902(h)
of this title.

 (1) If--
 (A) an amount is paid out of the fund to an individual entitled to benefits

under section 932 of this title, and

 (B) the Secretary determines, under the provisions of sections 932 and 933
of this title, that an operator was required to secure the payment of all or a
portion of such benefits,then the operator is liable to the United States for
repayment to the fund of the amount of such benefits the payment of which
is properly attributed to him plus interest thereon. No operator or
representative of operators may bring any proceeding, or intervene in any
proceeding, held for the purpose of determining claims for benefits to be paid
by the fund, except that nothing in this section shall affect the rights, duties,
or liabilities of any operator in proceedings under section 932 or section 933
of this title. In a case where no operator responsibility is assigned pursuant
to sections 932 and 933 of this title, a determination by the Secretary that the
fund is liable for the payment of benefits shall be final.

 (2) If any operator liable to the fund under paragraph (1) refuses to pay, after demand,
the amount of such liability (including interest), then there shall be a lien in favor of
the United States for such amount upon all property and rights to property, whether
real or personal, belonging to such operator. The lien arises on the date on which
such liability is finally determined, and continues until it is satisfied or becomes
unenforceable by reason of lapse of time.

 (3) (A) Except as otherwise provided under this subsection, the priority of the
lien shall be determined in the same manner as under section 6323 of title 26.
That section shall be applied for such purposes--

 (i) by substituting “lien imposed by section 424(b)(2) of the Federal
Mine Safety and Health Act of 1977'' for “lien imposed by section
6321''; “operator liability lien” for “tax lien”; “operator” for
“taxpayer”; “lien arising under section 424(b)(2) of the Federal Mine
Safety and Health Act of 1977'' for “assessment of the tax”; “payment
of the liability is made to the Black Lung Disability Trust Fund” for
“satisfaction of a levy pursuant to section 6332(b)”; and “satisfaction
of operator liability” for “collection of any tax under this title” each
place such terms appear; and

 (ii) by treating all references to the “Secretary” as references to the
Secretary of Labor.

 (B) In the case of a bankruptcy or insolvency proceeding, the lien imposed
under paragraph (2) shall be treated in the same manner as a lien for taxes due
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and owing to the United States for purposes of the Bankruptcy Act or section
3713(a) of title 31.

 (C) For purposes of applying section 6323(a) of title 26 to determine the
priority between the lien imposed under paragraph (2) and the Federal tax
lien, each lien shall be treated as a judgment lien arising as of the time notice
of such lien is filed.

 (D) For purposes of this subsection, notice of the lien imposed under
paragraph (2) shall be filed in the same manner as under subsections (f) and
(g) of section 6323 of title 26.

(4) (A) In any case where there has been a refusal or neglect to pay the liability
imposed under paragraph (2), the Secretary may bring a civil action in a
district court of the United States to enforce the lien of the United States
under this section with respect to such liability or to subject any property, of
whatever nature, of the operator, or in which he has any right, title, or
interest, to the payment of such liability.

 (B) The liability imposed by paragraph (1) may be collected at a proceeding
in court if the proceeding is commenced within 6 years after the date on
which the liability was finally determined, or before the expiration of any
period for collection agreed upon in writing by the operator and the United
States before the expiration of such 6-year period. The running of the period
of limitation provided under this subparagraph shall be suspended for any
period during which the assets of the operator are in the custody or control of
any court of the United States, or of any State, or the District of Columbia,
and for 6 months thereafter, and for any period during which theoperator is
outside the United States if such period of absence is for a continuous period
of at least 6 months.

 (5) The rate of interest under this subsection--

 (A) for any period during calendar year 1982, shall be 15 percent, and

 (B) for any period after calendar year 1982, shall be the rate established by
section 6621 of title 26 which is in effect for such period.

(Pub. L. 91-173, title IV, Sec. 424, Dec. 30, 1969, 83 Stat. 798; Pub. L. 92-303, Sec. 1(c)(1), May
19, 1972, 86 Stat. 151; Pub. L. 95-227, Sec. 3(d), Feb. 10, 1978, 92 Stat. 13; Pub. L. 96-222, title
I, Sec. 108(b)(2)(A), Apr. 1, 1980, 94 Stat. 226; Pub. L. 97-119, title I, Sec. 104(a)(1), (2), (b)(6),
Dec. 29, 1981, 95 Stat. 1639; Pub. L. 99-514, Sec. 2, Oct. 22, 1986, 100 Stat. 2095.)

Sec. 934a. Repealed. Pub. L. 97-119, Title I, Sec. 103(b), Dec. 29, 1981, 95 Stat. 1638
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Effective Date of Repeal

Repeal effective Jan. 1, 1982, see section 103(d)(1) of Pub. L. 97-119, set out as an Effective
Date note under section 9501 of Title 26, Internal Revenue Code.

Provisions Relating to Payment of Benefits to Miners and Eligible Survivors of Miners To
Take Effect as Rules and Regulations of Secretary of Labor Pub. L. 95-239, Sec. 20(b), Mar.
1, 1978, 92 Stat. 106, provided that in the event that the payment of benefits to miners and
to eligible survivors of miners cannot be made from the Black Lung Disability Trust Fund
established by section 3(a) of the Black Lung Benefits Revenue Act of 1977 [former subsec.
(a) of this section], the provisions of the Act relating to the payment of benefits to miners and
to eligible survivors of miners, as in effect immediately before the date of the enactment of
this Act [Mar. 1, 1978], shall take effect, as rules and regulations of the Secretary of Labor
until such provisions are revoked, amended, or revised by law, and that the Secretary of
Labor may promulgate additional rules and regulations to carry out such provisions and shall
make benefit payments to miners and to eligible survivors of miners in accordance with such
provisions.

Sec. 935. Utilization of services of State and local agencies

With the consent and cooperation of State agencies charged with administration of State
workmen's compensation laws, the Secretary may, for the purpose of carrying out his functions and
duties under section 932 of this title, utilize the services of State and local agencies and their
employees and, notwithstanding any other provision of law, may advance funds to or reimburse such
State and local agencies and their employees for services rendered for such purposes.

(Pub. L. 91-173, title IV, Sec. 425, Dec. 30, 1969, 83 Stat. 798.)

Sec. 936. Regulations and reports

(a) Promulgation; applicability of section 553 of title 5

The Secretary of Labor, the Commissioner of Social Security, and the Secretary of Health
and Human Services are authorized to issue such regulations as each deems appropriate to carry out
the provisions of this subchapter. Such regulations shall be issued in conformity with section 553
of title 5, notwithstanding subsection (a) thereof.

(b) Annual reports to Congress

At the end of each fiscal year, the Commissioner of Social Security shall submit to the
Congress an annual report upon the subject matter of part B of this subchapter, and, after January
1, 1974, the Secretary of Labor shall also submit such a report upon the subject matter of this part.
Each such report shall be prepared and submitted to Congress in accordance with the requirement
with respect to submission under section 942 of title 33.

(c) Compliance with State workmen's compensation laws; conflicts between State
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and Federal provisions

Nothing in this subchapter shall relieve any operator of the duty to comply with any State
workmen's compensation law, except insofar as such State law is in conflict with the provisions of
this subchapter and the Secretary by regulation, so prescribes. The provisions of any State workmen's
compensation law which provide greater benefits than the benefits payable under this subchapter
shall not thereby be construed or held to be in conflict with the provisions of this subchapter.

(Pub. L. 91-173, title IV, Sec. 426, Dec. 30, 1969, 83 Stat. 798; Pub. L. 92-303, Sec. 5(3), May 19,
1972, 86 Stat. 155; Pub. L. 103-296, title I, Sec. 108(i)(3), Aug. 15, 1994, 108 Stat. 1488; Pub. L.
104-66, title I, Sec. 1102(b)(2), Dec. 21, 1995, 109 Stat. 723.)

Sec. 937. Contracts and grants

(a) Construction, purchase, and operation of fixed-site and mobile clinical facilities

The Secretary of Health and Human Services is authorized to enter into contracts with, and
make grants to, public and private agencies and organizations and individuals for the construction,
purchase, and operation of fixed-site and mobile clinical facilities for the analysis, examination, and
treatment of respiratory and pulmonary impairments in active and inactive coal miners. The
Secretary shall coordinate the making of such contracts and grants with the Appalachian Regional
Commission.

(b) Research activities

The Secretary of Health and Human Services shall initiate research within the National
Institute for Occupational Safety and Health, and is authorized to make research grants to public and
private agencies and organizations and individuals for the purpose of devising simple and effective
tests to measure, detect, and treat respiratory and pulmonary impairments in active and inactive coal
miners. Any grant made pursuant to this subsection shall be conditioned upon all information, uses,
products, processes, patents, and other developments resulting from such research being available
to the general public, except to the extent of such exceptions and limitations as the Secretary of
Health and Human Services may deem necessary in the public interest.

(c) Authorization of appropriations

There is hereby authorized to be appropriated for the purpose of subsection (a) of this section
$10,000,000 for each fiscal year. There are hereby authorized to be appropriated for the purposes of
subsection (b) of this section such sums as are necessary.

(Pub. L. 91-173, title IV, Sec. 427, as added Pub. L. 92-303, Sec. 5(6), May 19, 1972, 86 Stat. 155;
amended Pub. L. 95-239, Sec. 9, Mar. 1, 1978, 92 Stat. 100; Pub. L. 96-88, title V, Sec. 509(b), Oct.
17, 1979, 93 Stat. 695.)
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Sec. 938. Miners suffering from pneumoconiosis; discrimination prohibited

(a) Mine operators

No operator shall discharge or in any other way discriminate against any miner employed by
him by reason of the fact that such miner is suffering from pneumoconiosis. No person shall cause
or attempt to cause an operator to violate this section. For the purposes of this subsection the term
“miner” shall not include any person who has been found to be totally disabled.

(b) Determination by Secretary; procedure

Any miner who believes that he has been discharged or otherwise discriminated against by
any person in violation of subsection (a) of this section, or any representative of such miner may,
within ninety days after such violation occurs, apply to the Secretary for a review of such alleged
discharge or discrimination. A copy of the application shall be sent to such person who shall be the
respondent. Upon receipt of such application, the Secretary shall cause such investigation to be made
as he deems appropriate. Such investigation shall provide an opportunity for a public hearing at the
request of any party to enable the parties to present information relating to such violation. The parties
shall be given written notice of the time and place of the hearing at least five days prior to the
hearing. Any such hearing shall be of record and shall be subject to section 554 of title 5. Each
administrative law judge presiding under this section and under the provisions of subchapters I, II
and III of this chapter shall receive compensation at a rate determined under section 5372 of title 5.
Upon receiving the report of such investigation, the Secretary shall make findings of fact. If he finds
that such violation did occur, he shall issue a decision, incorporating an order therein, requiring the
person committing such violation to take such affirmative action as the Secretary deems appropriate,
including, but not limited to, the rehiring or reinstatement of the miner to his former position with
back pay. If he finds that there was no such violation, he shall issue an order denying the application.
Such order shall incorporate the Secretary's findings therein.

(c) Costs and penalties

Whenever an order is issued under this subsection granting relief to a miner at the request
of such miner, a sum equal to the aggregate amount of all costs and expenses (including the
attorney's fees) as determined by the Secretary to have been reasonably incurred by such miner for,
or in connection with, the institution and prosecution of such proceedings, shall be assessed against
the person committing the violation.

(Pub. L. 91-173, title IV, Sec. 428, as added Pub. L. 92-303, Sec. 5(7), May 19, 1972, 86 Stat. 155;
amended Pub. L. 95-251, Sec. 2(a)(9), Mar. 27, 1978, 92 Stat.183; Pub. L. 101-509, title V, Sec. 529
[title I, Sec. 104(d)(3)], Nov. 5, 1990, 104 Stat. 1427, 1447.)

Sec. 939. Authorization of appropriations

There is authorized to be appropriated to the Secretary of Labor such sums as may be
necessary to carry out his responsibilities under this subchapter. Such sums shall remain available
until expended.
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(Pub. L. 91-173, title IV, Sec. 429, as added Pub. L. 92-303, Sec. 5(8),May 19, 1972, 86 Stat. 
156.)

Sec. 940. Applicability of amendments to part B of this subchapter to this part

The amendments made by the Black Lung Benefits Act of 1972, the Black Lung Benefits
Reform Act of 1977 and the Black Lung Benefits Amendments of 1981 to part B of this subchapter
shall, to the extent appropriate, also apply to this part.

(Pub. L. 91-173, title IV, Sec. 430, as added Pub. L. 92-303, Sec. 5(10), May 19, 1972, 86 Stat. 156;
amended Pub. L. 95-239, Sec. 10, Mar. 1, 1978, 92 Stat. 100; Pub. L. 97-119, title II, Sec. 202(d),
Dec. 29, 1981, 95 Stat. 1643.)

Sec. 940. Applicability of amendments to part B of this subchapter to this part

The amendments made by the Black Lung Benefits Act of 1972, the Black Lung Benefits
Reform Act of 1977 and the Black Lung Benefits Amendments of 1981 to part B of this subchapter
shall, to the extent appropriate, also apply to this part.

(Pub. L. 91-173, title IV, Sec. 430, as added Pub. L. 92-303, Sec. 5(10), May 19, 1972, 86 Stat. 156;
amended Pub. L. 95-239, Sec. 10, Mar. 1, 1978, 92 Stat. 100; Pub. L. 97-119, title II, Sec. 202(d),
Dec. 29, 1981, 95 Stat. 1643.)

Sec. 941. Penalty for false statements or representations

Any person who willfully makes any false or misleading statement or representation for the
purpose of obtaining any benefit or payment under this subchapter shall be guilty of a misdemeanor
and on conviction thereof shall be punished by a fine of not more than $1,000, or by imprisonment
for not more than one year, or both.

(Pub. L. 91-173, title IV, Sec. 431, as added Pub. L. 92-303, Sec. 6, May 19, 1972, 86 Stat. 156;
amended Pub. L. 95-239, Sec. 12(a), Mar. 1, 1978, 92 Stat. 101.)

Sec. 942. Miner benefit entitlement reports; penalty for failure or refusal to file

(a) The Secretary may by regulation require employers to file reports concerning miners who
may be or are entitled to benefits under this part, including the date of commencement and cessation
of benefits and the amount of such benefits. Any such report shall not be evidence of any fact stated
therein in any proceeding relating to death or total disability due to pneumoconiosis of any miner to
which such report relates.

(b) Any employer who fails or refuses to file any report required of such employer under this
section shall be subject to a civil penalty of not more than $500 for each such failure or 
refusal.

(Pub. L. 91-173, title IV, Sec. 432, as added Pub. L. 95-239, Sec. 12(b), Mar. 1, 1978, 92 Stat. 101.)
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Sec. 943. Black lung insurance program

(a) Authorization to establish and carry out
The Secretary is authorized to establish and carry out a black lung insurance program which

will enable operators of coal mines to purchase insurance covering their obligations under section
932 of this title.

(b) Non-availability of other insurance coverage

The Secretary may exercise his or her authority under this section only if, and to the extent
that, insurance coverage is not otherwise available, at reasonable cost, to operators of coal mines.

(c) Agreements with coal mine operators; reinsurance agreements

(1) The Secretary may enter into agreements with operators of coal mines who may
be liable for the payment of benefits under section 932 of this title, under which the
Black Lung Compensation Insurance Fund established under subsection (a) of this
section (hereinafter in this section referred to as the “insurance fund”) shall assume
all or part of the liability of such operator in return for the payment of premiums to
the insurance fund, and on such terms and conditions as will fully protect the
financial solvency of the insurance fund. During any period in which such agreement
is in effect the operator shall be deemed in compliance with the requirements of
section 933 of this title with respect to the risks covered by such agreement.

 (2) The Secretary may also enter into reinsurance agreements with one or more
insurers or pools of insurers under which, in return for the payment of premiums to
the insurance fund, and on such terms and conditions as will fully protect the
financial solvency of the insurance fund, the insurance fund shall provide reinsurance
coverage for benefits required to be paid under section 932 of this title.

(d) Terms and conditions of insurability

The Secretary may by regulation provide for general terms and conditions of insurability as
applicable to operators of coal mines or insurers eligible for insurance or reinsurance under this
section, including--

 (1) the types, classes, and locations of operators or facilities which shall be eligible
for such insurance or reinsurance;

 (2) the classification, limitation, and rejection of any operator or facility which may
be advisable;

 (3) appropriate premiums for different classifications of operators or facilities;

 (4) appropriate loss deductibles;
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 (5) experience rating; and

 (6) any other terms and conditions relating to insurance or reinsurance coverage or
exclusion which may be appropriate to carry out the purposes of this section.

(e) Premium schedule studies and investigations

The Secretary may undertake and carry out such studies and investigations, and receive or
exchange such information, as may be necessary to formulate a premium schedule which will enable
the insurance and reinsurance authorized by this section to be provided on a basis which is

 (1) in accordance with accepted actuarial principles; and 

 (2) fair and equitable.

(f) Regulations relating to premium rates

 (1) On the basis of estimates made by the Secretary in formulating a premium
schedule under subsection (e) of this section, and such other information as may be
available, the Secretary shall from time to time prescribe by regulation the chargeable
premium rates for types and classes of insurers, operators of coal mines, and facilities
for which insurance or reinsurance coverage shall be available under this section and
the terms and conditions under which, and the area within which, such insurance or
reinsurance shall be available and such rates shall apply.

 (2) Such premium rates shall be (A) based on a consideration of the risks involved,
taking into account differences, if any, in risks based on location, type of operations,
facilities, type of coal, experience, and any other matter which may be considered
under accepted actuarial principles; and (B) adequate, on the basis of accepted
actuarial principles, to provide reserves for anticipated losses.

 (3) All premiums received by the Secretary shall be paid into the insurance fund.

(g) Black Lung Compensation Insurance Fund

 (1) The Secretary may establish in the Department of Labor a Black Lung
Compensation Insurance Fund which shall be available, without fiscal year
limitation--

 (A) to pay claims of miners for benefits covered by insurance or reinsurance
issued under this section;

 (B) to pay the administrative expenses of carrying out the black lung
compensation insurance program under this section; and

 (C) to repay to the Secretary of the Treasury such sums as may be borrowed
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in accordance with the authority provided in subsection (i) of this section.

 (2) The insurance fund shall be credited with--

 (A) premiums, fees, or other charges which may be collected in connection
with insurance or reinsurance coverage provided under this section;

 (B) such amounts as may be advanced to the insurance fund from
appropriations in order to maintain the insurance fund in an operative
condition adequate to meet its liabilities; and

 (C) income which may be earned on investments of the insurance fund
pursuant to paragraph (3).

 (3) If, after all outstanding current obligations of the insurance fund have been
liquidated and any outstanding amounts which may have been advanced to the
insurance fund from appropriations authorized under subsection (i) of this section
have been credited to the appropriation from which advanced, the Secretary
determines that the moneys of the insurance fund are in excess of current needs, he
or she may request the investment of such amounts as he or she deems advisable by
the Secretary of the Treasury in public debt securities with maturities suitable for the
needs of the insurance fund and bearing interest at prevailing market rates.

(h) Annual report to Congress

The Secretary shall report to the Congress not later than the first day of April of each year
on the financial condition of the insurance fund and the results of the operations of the insurance
fund during the preceding fiscal year and on its expected condition and operations during the fiscal
year in which the report is made.

(i) Authorization of appropriations

There are authorized to be appropriated to the insurance fund, as repayable advances, such
sums as may be necessary to meet obligations incurred under subsection (g) of this section. All such
sums shall remain available without fiscal year limitation. Advances made pursuant to this
subsection shall be repaid, with interest, to the general fund of the Treasury when the Secretary
determines that moneys are available in the insurance fund for such repayments. Interest on such
advances shall be computed in the same manner as provided in subsection (b)(2) of section 934a14

of this title.

(Pub. L. 91-173, title IV, Sec. 433, as added Pub. L. 95-239, Sec. 13, Mar. 1, 1978, 92 Stat. 101.)
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Sec. 944. Statement of reasons for denial of claim

Any individual whose claim for benefits under this subchapter is denied shall receive from
the Secretary a written statement of the reasons for denial of such claim, and a summary of the
administrative hearing record or, upon good cause shown, a copy of any transcript thereof.

(Pub. L. 91-173, title IV, Sec. 434, as added Pub. L. 95-239, Sec. 14, Mar. 1, 1978, 92 Stat. 103.)

Sec. 945. Review of claims pending on, or denied on or before, March 1, 1978

(a) Notification to claimants; review by Commissioner of Social Security taking into account
amendments made by Black Lung Benefits Reform Act of 1977; referral

 (1) The Commissioner of Social Security shall promptly notify each claimant who
has filed a claim for benefits under part B of this subchapter and whose claim is
either pending on March 1, 1978, or has been denied on or before that date, that,
upon the request of the claimant, the claim shall be either--

 (A) reviewed by the Commissioner of Social Security under paragraph (2) for
a determination based on the evidence on file, taking into account the
amendments made by the Black Lung Benefits Reform Act of 1977; or

 (B) referred directly by the Commissioner of Social Security to the Secretary
of Labor for a determination under paragraph (3), with an opportunity for the
claimant to present additional medical or other evidence in accordance with
that paragraph, taking into account the amendments made by the Black Lung
Benefits Reform Act of 1977.

(2) (A) The Commissioner of Social Security shall approve forthwith each claim
for which review is requested under paragraph (1)(A) if, based upon the
evidence on file, the provisions of part B of this subchapter, as amended by
the Black Lung Benefits Reform Act of 1977, require such approval. The
Commissioner of Social Security shall certify such approval to the Secretary
of Labor and such approval shall be binding upon the Secretary of Labor as
an initial determination of eligibility. Upon receipt of that certification, the
Secretary of Labor shall immediately make or otherwise provide for the
payment of the claim in accordance with this part.

(B) (i) The Commissioner of Social Security shall refer to the Secretary
of Labor any claim not approved under subparagraph (A) for a
determination under paragraph (3), and shall notify the claimant of
that referral to the Secretary of Labor for such a determination.

 (ii) The Commissioner of Social Security shall notify each claimant
whose claim has been approved under subparagraph (A) that, if the
claimant disputes the scope or terms of the award, such dispute shall
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be referred to the Secretary of Labor for a determination under
paragraph (3).

 (C) Upon the completion of the review of any claim by the Commissioner of
Social Security under this paragraph, the responsibility for further action with
respect to such claim shall be transferred to the Secretary of Labor. The
Secretary of Labor shall consider each such claim in accordance with
paragraph (3).

(3) (A) Except as provided in this section, the Secretary of Labor shall treat each
claim referred by the Commissioner of Social Security under paragraph
(1)(B) or (2)(B) as if it were a claim filed under this part. The provisions of
subsection (b) of this section shall apply to any determination of the Secretary
with respect to any such claim referred to the Secretary.

 (B) The Commissioner of Social Security shall promptly furnish to the
Secretary of Labor all pertinent information in the possession of the
Department of Health and Human Services15 relating to claims referred to the
Secretary of Labor under this subsection.

 (4) For the purposes of any determination by the Secretary of Labor under paragraph
(3), the date of the request under paragraph (1) shall be considered the date of filing
of the claim.

(b) Review by Secretary of Labor

 (1) The Secretary of Labor shall review each claim which has been denied under this
part (or under section 925 of this title) on or before March 1, 1978, and each claim
which is pending under this part (or under section 925 of this title) on such date,
taking into account the amendments made to this part by the Black Lung Benefits
Reform Act of 1977. The Secretary shall approve any such claim forthwith if the
provisions of this part, as so amended, require that approval, and the Secretary shall
immediately make or otherwise provide for the payment of the claim in accordance
with this part.

(2) (A) The Secretary, in carrying out the review of any claim under paragraph
(1) and in making any determination under subsection (a)(3) of this section,
shall not require any additional medical or other evidence to be submitted if
the evidence on file is sufficient for approval of the claim, taking into account
the amendments made to this part by the Black Lung Benefits Reform Act of
1977.

 (B) If the evidence on file is not sufficient for approval of the claim, the
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Secretary shall provide an opportunity for the claimant to present additional
medical or other evidence to substantiate his or her claim and shall notify
each claimant of that opportunity.

(c) Award of benefits on retroactive basis

Any individual whose claim is approved pursuant to this section shall be awarded benefits
on a retroactive basis for a period which begins no earlier than January 1, 1974.

(Pub. L. 91-173, title IV, Sec. 435, as added Pub. L. 95-239, Sec. 15, Mar. 1, 1978, 92 Stat. 103;
amended Pub. L. 96-88, title V, Sec. 509(b), Oct. 17, 1979, 93 Stat. 695; Pub. L. 103-296, title I,
Sec. 108(i)(4), Aug. 15, 1994, 108 Stat. 1488.)

Sec. 951. Studies and research

(a) Appropriate projects

The Secretary of the Interior and the Secretary of Health and Human Services, as appropriate,
shall conduct such studies, research, experiments, and demonstrations as may be appropriate--

 (1) to improve working conditions and practices in coal or other mines, and to
prevent accidents and occupational diseases originating in the coal or other mining
industry;

 (2) to develop new or improved methods of recovering persons in coal or other mines
after an accident;

 (3) to develop new or improved means and methods of communication from the
surface to the underground area of a coal or other mine;

 (4) to develop new or improved means and methods of reducing concentrations of
respirable dust in the mine atmosphere of active workings of the coal or other mine;

 (5) to develop epidemiological information to 

 (A) identify and define positive factors involved in occupational diseases of
miners, 

 (B) provide information on the incidence and prevalence of pneumoconiosis
and other respiratory ailments of miners, and 

 (C) improve mandatory health standards;

 (6) to develop techniques for the prevention and control of occupational diseases of
miners, including tests for hypersusceptibility and early detection;

 (7) to evaluate the effect on bodily impairment and occupational disability of miners
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afflicted with an occupational disease;

 (8) to prepare and publish from time to time, reports on all significant aspects of
occupational diseases of miners as well as on the medical aspects of injuries, other
than diseases, which are revealed by the research carried on pursuant to this
subsection;

 (9) to study the relationship between coal or other mine environments and
occupational diseases of miners;

 (10) to develop new and improved underground equipment and other sources of
power for such equipment which will provide greater safety;

 (11) to determine, upon the written request by any operator or authorized
representative of miners, specifying with reasonable particularity the grounds upon
which such request is made, whether any substance normally found in a coal or other
mine has potentially toxic effects in the concentrations normally found in the coal or
other mine or whether any physical agents or equipment found or used in a coal or
other mine has potentially hazardous effects, and shall submit such determinations
to both the operators and miners as soon as possible; and

 (12) for such other purposes as they deem necessary to carry out the purposes of this
chapter.

(b) Responsibility for carrying out prescribed activities

Activities under this section in the field of coal or other mine health shall be carried out by
the Secretary of Health and Human Services through the National Institute for Occupational Safety
and Health established under the Occupational Safety and Health Act of 1970 [29 U.S.C. 651 et
seq.], and activities under this section in the field of coal or other mine safety shall be carried out by
the Secretary of the Interior in coordination with the Secretary.

(c) Contracting with and grants to public and private agencies; availability of
information; exceptions

In carrying out the provisions for research, demonstrations, experiments, studies, training,
and education under this section and sections 861(b) and 952(a) of this title, the Secretary of the
Interior and the Secretary of Health and Human Services in coordination with the Secretary may
enter into contracts with, and make grants to, public and private agencies and organizations and
individuals. No research, demonstrations, or experiments shall be carried out, contracted for,
sponsored, cosponsored, or authorized under authority of this chapter, unless all information, uses,
products, processes, patents, and other developments resulting from such research, demonstrations,
or experiments will (with such exception and limitation, if any, as the Secretary of the Interior or the
Secretary of Health and Human Services in coordination with the Secretary may find to be necessary
in the public interest) be available to the general public.
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(d) Prevention of diseases affecting persons working with mine products

The Secretary of Health and Human Services shall also conduct studies and research into
matters involving the protection of life and the prevention of diseases in connection with persons,
who although not miners, work with, or around the products of, coal or other mines in areas outside
of such mines and under conditions which may adversely affect the health and well-being of such
persons.

(e) Authorization of appropriations

There is authorized to be appropriated to the Secretary of the Interior such sums as may be
necessary to carry out his responsibilities under this section and section 861(b) of this title at an
annual rate of not to exceed $20,000,000 for the fiscal year ending June 30, 1970, $25,000,000 for
the fiscal year ending June 30, 1971, and $60,000,000 for the fiscal year ending June 30, 1972, and
for each succeeding fiscal year thereafter. There is authorized to be appropriated annually to the
Secretary of Health and Human Services such sums as may be necessary to carry out his
responsibilities under this chapter. Such sums shall remain available until expended.

(f) Exceptions to mandatory health and safety standards for improving techniques
and equipment

The Secretary is authorized to grant on a mine-by-mine basis an exception to any mandatory
health or safety standard under this chapter for the purpose of permitting, under such terms and
conditions as he may prescribe, accredited educational institutions the opportunity for experimenting
with new and improved techniques and equipment to improve the health and safety of miners. No
such exception shall be granted unless the Secretary finds that the granting of the exception will not
adversely affect the health and safety of miners and publishes his findings.

(g) Grants for research and development of respiratory equipment

The Secretary of Health and Human Services is authorized to make grants to any public or
private agency, institution, or organization, and operators or individuals for research and experiments
to develop effective respiratory equipment.

(Pub. L. 91-173, title V, Sec. 501, Dec. 30, 1969, 83 Stat. 798; Pub. L. 95-164, title III, Sec. 303(a),
Nov. 9, 1977, 91 Stat. 1320; Pub. L. 96-88, title V, Sec. 509(b), Oct. 17, 1979, 93 Stat. 695.)

Sec. 951a. Health, Safety, and Mining Technology Research program

(a) Health, Safety, and Mining Technology Research Plan

 (1) Every 5 years, the Secretary of the Interior, acting through the Director of the
Bureau of Mines (hereinafter in this section referred to as the “Director”), shall
develop a Plan for Health, Safety, and Mining Technology Research (hereinafter in
this subsection referred to as the “Plan”).
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 (2) The Plan shall identify the goals and objectives of the Health, Safety, and Mining
Technology program of the Bureau of Mines, and shall guide research and
technology development under such program, over each 5-year period.

 (3) In preparing the proposed Plan referred to in paragraph (1), the Director shall
solicit suggestions, comments and proposals for research and technology
development projects from the mining industry, labor, academia and other concerned
groups and individuals.

(b) Technical amendment

For the purposes of section 951(b) of this title, as amended, activities in the field of coal or
other mine health under such section shall also be carried out by the Secretary of the Interior acting
through the Director of the Bureau of Mines. Nothing in this subsection is intended to preclude or
duplicate the ongoing research activities of the Bureau of Mines on health hazards safety technology
or research conducted by the National Institute of Occupational Safety and Health on coal mine
safety and health effects.

(Pub. L. 102-486, title XXV, Sec. 2512, Oct. 24, 1992, 106 Stat. 3111.)

Sec. 952. Training and education

(a) Programs for operators, agents, and miners

The Secretary shall expand programs for the education and training of operators and agents
thereof, and miners in--

 (1) the recognition, avoidance, and prevention of accidents or unsafe or unhealthful
working conditions in coal or other mines; and

 (2) in the use of flame safety lamps, permissible methane detectors, and other means
approved by the Secretary for detecting methane and other explosive gases
accurately.

(b) Technical assistance to operators

The Secretary shall, to the greatest extent possible, provide technical assistance to operators
in meeting the requirements of this chapter and in further improving the health and safety conditions
and practices in coal or other mines.

(c) National Mine Health and Safety Academy

(1) The National Mine Health and Safety Academy shall be maintained as an agency
of the Department of Labor. The Academy shall be responsible for the training of
mine safety and health inspectors under section 954 of this title, and in training of
technical support personnel of the Mine Safety and Health Administration established
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under section 557a of title 29; and for any other training programs for mine
inspectors, mining personnel, or other persons as the Secretary of Labor shall
designate. In performing this function, the Academy shall have the authority to enter
into cooperative educational and training agreements with educational institutions,
State governments, labor organizations, and mine operators and related industries.
Such training shall be conducted by the Academy in accordance with curriculum
needs and assignment of instructional personnel established by the user.

 (2) Repealed. Pub. L. 96-38, title I, Sec. 100, July 25, 1979, 93 Stat. 111.

 (3) The Secretary of the Interior shall conduct his safety research responsibilities
under section 951 of this title in coordination with the Secretary of Labor, and the
Secretaries of Labor and the Interior are authorized to enter into contractual or other
agreements for the performance of such safety related research.

(Pub. L. 91-173, title V, Sec. 502, Dec. 30, 1969, 83 Stat. 800; Pub. L. 95-164, title III, Sec. 303(b),
(h), Nov. 9, 1977, 91 Stat. 1320, 1321; Pub. L. 96-38, title I, Sec. 100, July 25, 1979, 93 Stat. 111.)

Sec. 953. Assistance to States

(a) Development and enforcement of health and safety regulations; improvement
of workmen's compensation and occupational disease laws; promotion of
Federal-State coordination in mine safety

The Secretary, in coordination with the Secretary of Health and Human Services and the
Secretary of the Interior, is authorized to make grants in accordance with an application approved
under this section to any State in which coal or other mining takes place--

 (1) to assist such State in developing and enforcing effective coal or other mine
health and safety laws and regulations consistent with the provisions of section 955
of this title;

 (2) to improve State workmen's compensation and occupational disease laws and
programs related to coal or other mine employment; and

 (3) to promote Federal-State coordination and cooperation in improving the health
and safety conditions in the coal or other mines.

(b) Application for grants; contents

The Secretary shall approve any application or any modification thereof, submitted under this
section by a State, through its official coal or other mine inspection or safety agency, which--

 (1) sets forth the programs, policies, and methods to be followed in carrying out the
application in accordance with the purposes of subsection (a) of this section;
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 (2) provides research and planning studies to carry out plans designed to improve
State workmen's compensation and occupational disease laws and programs, as they
relate to compensation to miners for occupationally caused diseases and injuries
arising out of employment in any coal or other mine;

 (3) designates such State coal or other mine inspection or safety agency as the sole
agency responsible for administering grants under this section throughout the State,
and contains satisfactory evidence that such agency will have the authority to carry
out the purposes of this section;

 (4) gives assurances that such agency has or will employ an adequate and competent
staff of trained inspectors qualified under the laws of such State to make coal or other
mine inspections within such State;

 (5) provides for the extension and improvement of the State program for the
improvement of coal or other mine health and safety in the State, and provides that
no advance notice of an inspection will be provided anyone;

 (6) provides such fiscal control and fund accounting procedures as may be
appropriate to assure proper disbursement and accounting of grants made to the
States under this section;

 (7) provides that the designated agency will make such reports to the Secretary in
such form and containing such information as the Secretary may from time to time
require;

 (8) contains assurances that grants provided under this section will supplement, not
supplant, existing State coal or other mine health and safety programs; and

 (9) meets additional conditions which the Secretary may prescribe in furtherance of,
and consistent with, the purposes of this section.

(c) Approval by Secretary; notice and hearing

The Secretary shall not finally disapprove any State application or modification thereof
without first affording the State agency reasonable notice and opportunity for a public hearing.

(d) Review by Court of Appeals; conclusiveness of findings of Secretary; filing of
petition

Any State aggrieved by a decision of the Secretary under subsection (b) or (c) of this section
may file within thirty days from the date of such decision with the United States Court of Appeals
for the District of Columbia a petition praying that such action be modified or set aside in whole or
in part. The court shall hear such appeal on the record made before the Secretary. The decision of
the Secretary incorporating his findings of fact therein, if supported by substantial evidence on the
record considered as a whole, shall be conclusive. The court may affirm, vacate, or remand the
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proceedings to the Secretary for such further action as it directs. The filing of a petition under this
subsection shall not stay the application of the decision of the Secretary, unless the court so orders.
The provisions of section 816(a), (b), and (c) of this title shall not be applicable to this section.

(e) Programs to train State inspectors

Any State application or modification thereof submitted to the Secretary under this section
may include a program to train State inspectors.

(f) Cooperation in implementation of programs; exchange of reports between
States

The Secretary shall cooperate with such State in carrying out the application or modification
thereof and shall, as appropriate, develop and, where appropriate, construct facilities for, and finance
a program of, training of Federal and State inspectors jointly. The Secretary shall also cooperate with
such State in establishing a system by which State and Federal inspection reports of coal or other
mines located in the State are exchanged for the purpose of improving health and safety conditions
in such mines.

(g) Limitation on grants

The amount granted to any coal or other mining State for a fiscal year under this section shall
not exceed 80 per centum of the amount expended by such State in such year for carrying out such
application.

(h) Authorization of appropriations

There is authorized to be appropriated $3,000,000 for fiscal year 1970, and $10,000,000
annually in each succeeding fiscal year to carry out the provisions of this section, which shall remain
available until expended. The Secretary shall provide for an equitable distribution of sums
appropriated for grants under this section to the States where there is an approved application, except
that no less than one-half of such sum shall be allocated to coal-producing States.

(Pub. L. 91-173, title V, Sec. 503, Dec. 30, 1969, 83 Stat. 800; Pub. L. 95-164, title III, Sec. 303(c),
Nov. 9, 1977, 91 Stat. 1320; Pub. L. 96-88, title V, Sec. 509(b), Oct. 17, 1979, 93 Stat. 695.)

Sec. 954. Appointment of administrative personnel and inspectors; qualifications;
training programs

The Secretary may, subject to the civil service laws, appoint such employees as he deems
requisite for the administration of this chapter and prescribe their duties. Persons appointed as
authorized representatives of the Secretary shall be qualified by practical experience in mining or
by experience as a practical mining engineer or by education: Provided, however, That, to the
maximum extent feasible, in the selection of persons for appointment as mine inspectors, no person
shall be so selected unless he has the basic qualification of at least five years practical mining
experience and in assigning mine inspectors to the inspection and investigation of individual mines,
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due consideration shall be given to the extent possible to their previous experience in the particular
type of mining operation where such inspections are to be made. Persons appointed to assist such
representatives in the taking of samples of respirable dust for the purpose of enforcing subchapter
II of this chapter shall be qualified by training, experience, or education. The provisions of section
201 of the Revenue and Expenditure Control Act of 1968 (82 Stat. 251, 270) shall not apply with
respect to the appointment of such authorized representatives of the Secretary or to persons
appointed to assist such representatives and to carry out the provisions of this chapter, and, in
applying the provisions of such section to other agencies under the Secretary and to other agencies
of the Government, such appointed persons shall not be taken into account. Such persons shall be
adequately trained by the Secretary. The Secretary shall develop programs with educational
institutions and operators designed to enable persons to qualify for positions in the administration
of this chapter. In selecting persons and training and retraining persons to carry out the provisions
of this chapter, the Secretary shall work with appropriate educational institutions, operators, and
representatives of miners in developing and maintaining adequate programs for the training and
continuing education of persons, particularly inspectors, and where appropriate, the Secretary shall
cooperate with such institutions in carrying out the provisions of this section by providing financial
and technical assistance to such institutions.

(Pub. L. 91-173, title V, Sec. 505, Dec. 30, 1969, 83 Stat. 802; Pub. L. 95-164, title III, Sec. 303(d),
Nov. 9, 1977, 91 Stat. 1320.)

Sec. 955. State laws

(a) No State law in effect on December 30, 1969 or which may become effective thereafter
shall be superseded by any provision of this chapter or order issued or any mandatory health or safety
standard, except insofar as such State law is in conflict with this chapter or with any order issued or
any mandatory health or safety standard.

(b) The provisions of any State law or regulation in effect upon the operative date of this
chapter, or which may become effective thereafter, which provide for more stringent health and
safety standards applicable to coal or other mines than do the provisions of this chapter or any order
issued or any mandatory health or safety standard shall not thereby be construed or held to be in
conflict with this chapter. The provisions of any State law or regulation in effect December 30, 1969,
or which may become effective thereafter, which provide for health and safety standards applicable
to coal or other mines for which no provision is contained in this chapter or in any order issued or
any mandatory health or safety standard, shall not be held to be in conflict with this chapter.

(Pub. L. 91-173, title V, Sec. 506, Dec. 30, 1969, 83 Stat. 803; Pub. L. 95-164, title III, Sec. 303(e),
Nov. 9, 1977, 91 Stat. 1321.)

Sec. 956. Applicability of administrative procedure provisions

Except as otherwise provided in this chapter, the provisions of sections 551 to 559 and
sections 701 to 706 of title 5 shall not apply to the making of any order, notice, or decision made
pursuant to this chapter, or to any proceeding for the review thereof.
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(Pub. L. 91-173, title V, Sec. 507, Dec. 30, 1969, 83 Stat. 803.)

Sec. 957. Promulgation of regulations

The Secretary, the Secretary of Health and Human Services, the Commissioner of Social
Security, and the Panel are authorized to issue such regulations as each deems appropriate to carry
out any provision of this chapter.

(Pub. L. 91-173, title V, Sec. 508, Dec. 30, 1969, 83 Stat. 803; Pub. L. 103-296, title I, Sec.
108(i)(5), Aug. 15, 1994, 108 Stat. 1488.)

Sec. 958. Annual reports to Congress; contents

(a) Within one hundred and twenty days following the convening of each session of Congress
the Secretary shall submit through the President to the Congress and to the Office of Science and
Technology an annual report upon the subject matter of this chapter, the progress concerning the
achievement of its purposes, the needs and requirements in the field of coal or other mine health and
safety, the amount and status of each loan made pursuant to this chapter, a description and the
anticipated cost of each project and program he has undertaken under sections 861(b) and 951 of this
title, and any other relevant information, including any recommendations he deems appropriate.

(b) Repealed. Pub. L. 96-470, title I, Sec. 106(f), Oct. 19, 1980, 94 Stat. 2238.

(Pub. L. 91-173, title V, Sec. 511, Dec. 30, 1969, 83 Stat. 803; Pub. L. 95-164, title III, Sec. 303(f),
Nov. 9, 1977, 91 Stat. 1321; Pub. L. 96-470, title I, Sec. 106(f), Oct. 19, 1980, 94 Stat. 2238.)

Sec. 959. Study of coordination of Federal and State activities; report

(a) The Secretary shall make a study to determine the best manner to coordinate Federal and
State activities in the field of coal or other mine health and safety so as to achieve 

 (1) maximum health and safety protection for miners, 

 (2) an avoidance of duplication of effort, 

 (3) maximum effectiveness, 

 (4) a reduction of delay to a minimum, and 

 (5) most effective use of Federal inspectors.

(b) The Secretary shall make a report of the results of his study to the Congress as soon as
practicable after December 30, 1969.

(Pub. L. 91-173, title V, Sec. 512, Dec. 30, 1969, 83 Stat. 804; Pub. L. 95-164, title III, Sec. 303(g),
Nov. 9, 1977, 91 Stat. 1321.)
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Sec. 960. Limitation on issuance of temporary restraining order or preliminary
injunction

In any proceeding in which the validity of any interim mandatory health or safety standard
set forth in subchapter II and III of this chapter is in issue, no justice, judge, or court of the United
States shall issue any temporary restraining order or preliminary injunction restraining the
enforcement of such standard pending a determination of such issue on its merits.

(Pub. L. 91-173, title V, Sec. 513, Dec. 30, 1969, 83 Stat. 804.)

Sec. 961. Functions transferred under 1977 amendments

(a) Transfer of functions to Secretary of Labor

Except with respect to the functions assigned to the Secretary of the Interior pursuant to
section 501 of the Federal Coal Mine Health and Safety Act of 1969 [30 U.S.C. 951], the functions
of the Secretary of the Interior under the Federal Coal Mine Health and Safety Act of 1969, as
amended [30 U.S.C. 801 et seq.], and the Federal Metal and Nonmetallic Mine Safety Act [30 U.S.C.
721 et seq.] are transferred to the Secretary of Labor, except those which are expressly transferred
to the Commission by this Act. Effective on the date of enactment of this Act, Health16 and Safety
Academy is transferred to the Secretary of Labor.

(b) Existing mandatory standards; review by advisory committee;
recommendations

 (1) The mandatory standards relating to mines, issued by the Secretary of the Interior
under the Federal Metal and Nonmetallic Mine Safety Act [30 U.S.C. 721 et seq.]
and standards and regulations under the Federal Coal Mine Health and Safety Act of
1969 [30 U.S.C. 801 et seq.] which are in effect on November 9, 1977, shall remain
in effect as mandatory health or safety standards applicable to metal and nonmetallic
mines and to coal mines respectively under the Federal Mine Safety and Health Act
of 1977 [30 U.S.C. 801 et seq.] until such time as the Secretary of Labor shall issue
new or revised mandatory health or safety standards applicable to metal and
nonmetallic mines and new or revised mandatory health or safety standards
applicable to coal mines.

 (2) Within 60 days after November 9, 1977, the Secretary of Labor in consultation
with the Secretary of the Interior shall establish an advisory committee under section
102 of the Federal Mine Safety and Health Act of 1977 [30 U.S.C. 812] which shall,
within 180 days after the date of the establishment of such advisory committee,
review the advisory health and safety standards issued by the Secretary of the Interior
under the Federal Metal and Nonmetallic Mine Safety Act and recommend to the
Secretary of Labor which of those standards (or any modifications of such standards
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which do not substantially diminish the health and safety of miners) should be
promulgated as mandatory health or safety standards. The Secretary of Labor shall
publish, within 60 days after any recommendations of the advisory committee under
this paragraph, each of the standards so recommended for adoption with or without
modifications as a proposed mandatory health or safety standard under this section
by publication of such standard in the Federal Register, and afford interested persons
a period of 25 days after publication to submit written data or comment. Within 30
days after the close of the comment period specified in the preceding sentence, the
Secretary of Labor shall promulgate by publication in the Federal Register mandatory
health or safety standards based upon the advisory committee recommendation with
or without modification, and the data and comments received thereon, unless the
Secretary of Labor determines that such standards will not promote the health and
safety of miners and publishes an explanation of that determination in the Federal
Register.

(c) Unexpended appropriations; personnel; property; records; obligations;
commitments; savings provisions; pending proceedings and suits

 (1) All unexpended balances of appropriations, personnel, property, records,
obligations, and commitments which are used primarily with respect to any functions
transferred under the provisions of subsection (a) of this section to the Secretary of
Labor shall be transferred to the Department of Labor or the Commission, as
appropriate. The transfer of personnel pursuant to this paragraph shall be without
reduction in classification or compensation for one year after such transfer, except
that the Secretary of Labor shall have full authority to assign personnel during such
one-year period in order to efficiently carry out functions transferred to him under
this Act.

 (2) All orders, decisions, determinations, rules, regulations, permits, contracts,
certificates, licenses, and privileges 

 (A) which have been issued, made, granted, or allowed to become effective
in the exercise of functions which are transferred under this section by any
department or agency, any functions of which are transferred by this section,
and 

 (B) which are in effect at the time this section takes effect, shall continue in
effect according to their terms until modified, terminated, superseded, set
aside, revoked, or repealed by the Secretary of Labor, the Federal Mine Safety
and Health Review Commission or other authorized officials, by any court
of competent jurisdiction, or by operation of law.

 (3) The provisions of this section shall not affect any proceedings pending at the time
this section takes effect before any department, agency, or component thereof,
functions of which are transferred by this section, except that such proceedings, to
the extent that they relate to functions so transferred, shall be continued before the
Secretary of Labor or the Federal Mine Safety and Health Review Commission.
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Orders shall be issued in such proceedings, appeals shall be taken therefrom, and
payments shall be made pursuant to such orders, as if this section had not been
enacted; and orders issued in any such proceedings shall continue in effect until
modified, terminated, superseded, revoked, or repealed by the Secretary of Labor, the
Federal Mine Safety and Health Review Commission, by a court of competent
jurisdiction, or by operation of law. Nothing in this subsection shall be deemed to
prohibit the discontinuance or modification of any proceeding under the same terms
and conditions and to the same extent that such proceeding could have been
discontinued if this section had not been enacted.

 (4) The provisions of this section shall not affect suits commenced prior to the date
this section takes effect and in all such suits proceedings shall be had, appeals taken,
and judgments rendered, in the same manner and effect as if this section had not been
enacted; except that if before the date on which this section takes effect, any
department or agency (or officer thereof in his official capacity) is a party to a suit
involving functions transferred to the Secretary, then such suit shall be continued by
the Secretary of Labor. No cause of action, and no suit, action, or other proceeding,
by or against any department or agency (or officer thereof in his official capacity)
functions of which are transferred by this section, shall abate by reason of the
enactment of this section. Causes of actions, suits, actions, or other proceedings may
be asserted by or against the United States or the Secretary as may be appropriate
and, in any litigation pending when this section takes effect, the court may at any
time, on its own motion or that of any party, enter an order which will give effect to
the provisions of this paragraph.

(d) “Function” defined

For purposes of this section, 

 (1) the term “function” includes power and duty, and 

 (2) the transfer of a function, under any provision of law, of an agency or the head of
a department shall also be a transfer of all functions under such law which are
exercised by any officer17 or officer of such agency or department.

(e) Determinations by Director of Office of Management and Budget

The Director of the Office of Management and Budget in consultation with the Secretary of
Labor and the Secretary of the Interior is authorized and directed to make such determinations as
may be necessary with regard to the dispositions of personnel, personnel positions, property, records,
assets, liabilities, contracts, obligations, commitments, unexpended balances of appropriations,
authorizations, allocations, and other funds employed, held, used, arising from, 
available or to be made available, in connection with the functions transferred by this Act as he may
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deem necessary to accomplish the purposes of this Act.

(Pub. L. 95-164, title III, Sec. 301, Nov. 9, 1977, 91 Stat. 1317; Pub. L. 96-38, title I, Sec. 100, July
25, 1979, 93 Stat. 111.)

Sec. 962. Acceptance of contributions and prosecution of projects; cooperative programs
to promote health and safety education and training; use of funds for costs of
mine rescue and survival operations

The Secretary is authorized to accept lands, buildings, equipment, and other contributions
from public and private sources and to prosecute projects in cooperation with other agencies,
Federal, State, or private; the Mine Safety and Health Administration is authorized to promote health
and safety education and training in the mining community through cooperative programs with
States, industry, and safety associations; and any funds available to the Department may be used,
with the approval of the Secretary, to provide for the costs of mine rescue and survival operations
in the event of a major disaster.

(Pub. L. 105-277, div. A, Sec. 101(f) [title I], Oct. 21, 1998, 112 Stat. 2681-337, 2681-344.
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Glossary of Medical Terms

Abscissa - A line, or part of a line, drawn horizontally on a graph.  Measures the distance per second
on spirogram tracing.

Acute Bronchitis - A bronchitic attack with a short and more or less severe course.  It is marked by
fever, pain in the chest, especially on coughing, dyspnea, and cough.

Acute Cardiac Failure - A sudden inability of the heart to function properly.

Acute Respiratory Failure - A life-threatening complication when, more or less abruptly, alveolar
ventilation becomes inadequate for the body's needs, even at rest.

Alveolus - Air sac of the lungs.

Anoxemia - Reduction of oxygen content of the blood below physiologic levels.

Atelectasis - Collapse of lung tissue caused by pressure from without, as from tumors.

Autopsy - An examination and dissection of a dead body to discover the cause of death,
damage done by disease, and other pathologies.

Biopsy - The excision of a piece of living tissue for diagnostic examination.

Blood-Gas Analyzer - Apparatus used to analyze the gas content of the blood.

Bronchial Asthma - A recurring, intense dyspnea, particularly evident in the expiratory phase, due
to an allergic reaction in the bronchioles from the absorption of some substance to which the patient
is hypersensitive.

Bronchiectasis - A chronic dilatation of the bronchi or bronchioles marked by fetid breath and
violent coughing, with the expectoration of mucous matter.

Bronchiole - One of the small subdivisions of the bronchial tree.

Bronchodilator - A device used to aid in breathing by dilating the bronchi.

Bronchus - One of the two main tubes carrying air to the lungs.

Calcification - Deposit of calcium salts in the tissues producing hard, inelastic nodules.

Cardiac Arrest - A cessation of heart function, with a disappearance of arterial blood pressure.

Cardiac Collapse - A complete failure of the heart to function.
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Cardiac Decompensation - Lack of the lungs to supply adequate oxygen to the heart.

Cardiac Dilation - An enlargement of the heart beyond its normal dimensions.

Cardiac Insufficiency - Inability of the heart to perform its function properly.

Cardiorespiratory Failure - A sudden inability of the heart and lungs to perform their normal
functions.

Cardiovascular Collapse - Failure of heart and blood vessels to function.

Chronic Bronchitis - A clinical disorder characterized by excessive mucus secretion in the bronchi
and is manifested by chronic or recurrent productive couch (for a minimum, of 3 months per year
and for at least two successive years).

Chronic Obstructive Airway Disease - Any long-standing disease, i.e., emphysema,
bronchitis, asthma, which blocks the free flow of air through the passages.

Chronic Obstructive Pulmonarv Disease (COPD) - A term which applies to those patients with
chronic bronchitis, asthma, or emphysema who exhibit persistent obstruction of bronchial air flow.

Coal Workers' Pneumoconiosis - Also known as “black lung”, is a chronic obstructive pulmonary
disease caused by a fibrous reaction in the lungs to the inhalation of coal dust.  Pneumoconiosis is
a progressive disease with advances from “simple” to 'complicated” through six classifications based
on the size of the dust particles in the lungs.

Complicated Pneumoconiosis - The advanced stages of the disease known as coal workers'
pneumoconiosis are called “complicated”.  Complicated pneumoconiosis is characterized by
irregular nodular reassess which gradually increase in size until massive lesions develop in the lungs.
Complicated pneumoconiosis is classified as categories A, B, or C.

Congestive Heart Failure - Failure of heart to maintain an adequate output resulting in the
diminished blood flow to tissues and congestion of pulmonary or systemic circulation.

Coronary Occlusion - Obstruction to the flow of blood through an artery of the heart as the
result of spasm of the vessel or the presence of a thrombus.

Coronary Thrombosis - The formation of a clot in a coronary artery obstructing the flow of
blood.

Cor Pulmonale - Right ventricular dilatation secondary to diseases of pulmonary arteries.

Cyanosis - Blueness of skin due to an inadequate supply of oxygen in the blood.

Diffusion - The exchange of oxygen and carbon dioxide across the alveolar membrane.



Medical Terms.3Rev. August 2001

Dyspnea - Labored or difficult breathing.  Common term -- shortness of breath.

Electrocardiogram (ECG) - The graphic representation of tracings showing the changes in
electric potential produced by the contractions of the heart.

Embolic Pneumonia - Pneumonia due to embolism of a blood vessel or vessels of the lungs.

Embolus (Pl.  Emboli) - Any foreign matter, as a blood clot or air bubble, carried in the blood
stream.

Etiology - Study or theory of the causes of origins of diseases.

Expectoration - Act of coughing up and spitting out of material from the lungs, tracheas, or
mouth.

Fibrosis - An abnormal increase and thickening of tissues.

Fluoroscopy - The act of using a piece of equipment (the fluoroscope) or of examining by
means of a fluorescent screen, the shadows of bodies being examined by means of x-rays.

Forced Vital Capaci1y (FVC) - The vital capacity performed with expiration as forceful and
rapid as possible.

Heart Seizure - A sudden cessation of the heart's action.

Hemoptysis - Expectoration of blood.

Hyperventilation - Abnormally prolonged, rapid and deep breathing.

ILO-UICC/Cincinnati Classification of Pneumoconiosis - The most widely used system for the
classification and interpretation of x-rays for the disease pneumoconiosis.  This classification scheme
was originally devised by the International Labor Organization (ILO) in 1958 and refined by the
International Union Against Cancer (UICQ in 1964.  The scheme identifies six categories of
pneumoconiosis based on type, profusion, and extent of opacities in the lungs.

Infarct - An area of dying or dead tissue resulting from obstruction of the blood vessels
normally supplying that organ.

Intermittent Positive Pressure Breathing (IPPB) - Use of a mechanical device which during
inspiration delivers a volume of gas under pressure to the patient's tracheobronchial tree.  Used to
increase a patient's ventilation and decrease the effort involved in breathing.

Maximum Voluntary Ventilation (MVV) - Volume of air which a subject can breathe with voluntary
maximal effort for a given time (10-15 sec., if possible, equated to 1 minute).  Formerly called
“maximum breathing capacity” .
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Medical Management - A concept for the treatment of pneumoconiosis involving the development
of a therapeutic program for the miner including symptomatic treatment of secondary manifestations
of the illness, proper diet, and physical therapy.

Miner's Asthma - A disease of the bronchial tubes of the lungs which is chronic in nature and
marked by attacks of difficult breathing.

Myocardial Infarction - The function of dead tissue in the muscular tissue of the heart.

Mycotic Infection of the Lungs - A disease of the lungs caused by a fungus.

Nebulizer - A spray device used to assist in clearing bronchi and lungs.

Obstructive Ventilatory Impairment - Diminished ventilatory capacity due to increased airway
resistance, which quickly leads to dyspnea from excessive work of breathing.

One-Second Forced Expiratory Volume (FEV1) - Volume of air exhaled during the
performance of a forced vital capacity in the first second.

Opacity - An accumulation of particles of dust in the lungs which is fundamental to the classification
of pneumoconiosis by category.  Opacities are considered “small” (up to 1 cm.) and “large” (1 cm.
or greater) and the category of CWP is based on the type (small or large); profusion (number of
opacities-density-per unit area); and extent (area of the lung field affected).

Ordinate - A line. or part of a line, drawn vertically on a graph.  Usually measure volume. 

Orthopnea - Inability to breathe except in an upright position.

Oxygen Therapy - A technique used in the treatment of chronic obstructive airway disease whereby
a patient periodically inhales concentrated amounts of oxygen to make up for oxygen deficiencies
due to a chronic respiratory disease.

Paroxysm - A sudden attack, or intensifications of the symptoms of a disease, usually
recurring periodically -

Pathology - The branch of medicine that deals with the nature of disease, especially with the
structural and functional changes caused by disease.  The study of all the conditions processes, or
results of a particular disease.

Perfusion - the process which supplies and distributes blood throughout the lung tissue.   

Phthisis - Pulmonary tuberculosis.

Pleura - The two layered membranous sac enclosing the lungs.

Pneumonia - Inflammation of the lungs.  It is attended with chill, followed by sudden temperature
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elevation, dyspnea, rapid breathing, pain in the side, and cough, with bloodstained expectoration.

Pneumonitis - Inflammation of the lung.

Pneumothorax - An accumulation of air or gas in the pleural cavity, which may occur
spontaneously or as a result of trauma, or a pathological process.

Artificial pneumothorax - The intentional introduction by artificial means of air into the pleural
cavity for the purpose of immobilizing the lung in the treatment of pulmonary tuberculosis.

Progressive Massive Fibrosis (PMF) - A complication which occurs in the more advanced cases of
pneumoconiosis characterized by widespread consolidation (lesions) of the large amounts of dust
in the lungs and connective tissue.  A typical chest X-ray shows rounded masses, often several
centimeters in diameter, in one or both upper lodes.  Most frequently develops from categories 2 or
3 simple pneumoconiosis.

Pulmonary Acidosis - An excess of C02 resulting in inadequate alveolar ventilation.

Pulmonary Edema - Excessive accumulation of fluid in the air vesicles and cellular tissue of
the lung.

Pulmonary Embolism - Lodgement of a clot in a pulmonary artery cutting off circulation.

Pulmonary Emphysema.- A chronic lung condition characterized by an abnormal “puffing up” of the
alveoli of the lungs which prevents the normal expiration of air.  Its most characteristic symptom is
shortness of breath.

Pulmonary Fibrosis - A peculiar, progressive thickening of the alveolar walls, of undetermined
etiology, leading to deficient aeration of the blood, with resulting dyspnea and cyanosis, and to cor
pulmonale.

Pulmonary Function Tests - Tests performed to measure the degree of impairment of pulmonary
function.  They range from simple tests of ventilation to very sophisticated examinations requiring
complicate t equipment.  The most frequently performed tests measure forced vital capacity (FVC),
forced expiratory volume in one-second (FEV1) and maximum voluntary ventilation (MVV).

Pulmonary Hemorrhage - Ruptured blood vessels in the lungs.

Pulmonary Hypertension - Increased pressure within the pulmonary circulation.

Pulmonary Infarction - Dead tissue in the lungs resulting from obstruction to the pulmonary
artery by an embolism or thrombus.

Pulmonarv Insufficiency - An abnormality of lung function demonstrable by objective
physiologic techniques.
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Rales - various types of sounds heard in bronchi at inspiration or expiration.

Respiratory Arrest - A stoppage of the function of breathing.

Restrictive Ventilatory Impairment - A general term that encompasses tho conditions characterized
by reduction of total lung capacity.  Mini or no interference with transbronchial air flows.

Roentgenogram - X-ray picture.

Simple Pneumoconiosis - The early stages of the disease known as coal workers' pneumoconiosis
are called “simple”.  Simple pneumoconiosis is identifiable by small aggregations of dust particles,
1 to 2 millimeters in diameter, in the region of the respiratory bronchial of the lungs and possibly a
small amount of fibrosis.  Simple pneumoconiosis is classified as categories 1, 2, or 3.

Spirometry - The measurement of lung capacity by means of an instrument for measuring the
breathing capacity of the lungs.

Sputum - Matter ejected from the mouth; saliva mixed with mucus and other substances from
the respiratory system.

Thrombus - A plug or clot in a blood vessel or in one of the cavities of the heart, formed by
coagulation of the blood.

Ventilation - The progress by which air is moved in and out of the alveoli through the
tracheobronchial tree.

Vital Capacity (VC) - The largest volume of air measure on complete expiration after the deepest
inspiration without forced or rapid effort.

Typical Medical Abbreviations:

c.w.p. coal workers' pneumoconiosis
c with
s. o. b. shortness of breath
c. o. p. d. chronic obstructive pulmonary disease
a. s. h. d. arteriosclerotic heart disease
c.a.d. coronary artery disease
d.o.e. dyspnea on exertion
WNL within normal limits
^ increased
v decreased
AP (diameter) anterior-posterior (diameter)
Dx diagnosis
Hx history of
HBP:HPT high blood pressure; hypertension
R: L right/left
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Glossary of Coal Mining Terms

Abandoned areas - section, panels and other areas that are not ventilated and examined in the
manner required for work places.

Active workings - any place in any mine where miners are normally required to work or
travel.

Advance - exploitation in the same direction, or order of sequence, as development is known
as mining in advance.

Advance workings - workings in the solid strata.

Air course - a passage through which air is circulated.

Air lock -     the passage, closed at both ends by stopping with doors, connecting two airways along
which currents of air having different pressures are flowing.

Air shaft - a shaft used exclusively for conducting air.

Air split - the division of a current of air into two or more parts.

Airway - any passage through which air is carried.

“American Table of Distances” -  the current edition of “The American Table of Distances for
Storage of Explosives” published by the Institute of Makers of Explosives.

Anemometer - instrument for measuring air velocity.

Angle of repose - the maximum angle from horizontal at which a given material will rest on a given
surface without sliding or rolling.

Anthracite - coal with a volatile ratio equal to 0. 12 or less.

Anticlinal axis - the ridge of an anticline.

Anticline - an- upward sold or arch of rock strata.

Aquifer - a water bearing bed of porous rock, often sandstone.

Arching - fracture processes around a mine opening leading to stabilization by an arching effect.

Area (of an airway) - average width multiplied by average height of airway, expressed in square feet.
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Auger - a rotary drill for soft materials that utilizes a screw device to penetrate, break, and
then transport the drilled material.  Auger-type devices are popular in soft coal.  To aid penetration
and decrease wear on the auger rods, a hard-faced bit is used at the contact between drill and fresh
material.

Auxiliary ventilation - portion of main ventilating current directed to face of dead end entry by
means of an  auxiliary fan and tubing.

Average concentration - a determination which accurately represents the atmospheric conditions with
regard to respirable dust to which each miner in the active working of a mine is exposed.

BTU - British Thermal Unit - The quantity of heat required to raise the temperature of one pound
of distilled water 1º  F. at its point of maximum density.

Back entry - an entry that is back from the working face.

Band - slate or rock interstratified with coal.  Also called “slate ban “sulphur band,” etc.

Barricaded - to obstruct passage of persons, vehicles, or flying materials.

Barricading - Enclosing part of a mine to prevent inflow of noxious gases from a mine fire or an
explosion.

Barrier - something that bars or keeps out.  Barrier pillars are solid blocks of coal left between two
mines or sections of a mine to prevent accidents due to inrushes of water or gas or to protect heading
against crushing.

Beam -  a bar or straight girder used to support a span of roof between two support props or walls.

Beam-Building - the creation of a strong inflexible beam by bolting, or otherwise fastening together
several weaker layers.  In coal mining this is the theoretical effect of roof bolting.

Bearing plate - a plate used to distribute a given load.  In roof bolting plate used between the bolt
head and the roof.

Bed - a stratum of coal or other sedimentary deposit.

Belt or belt conveyor - an endless belt on which coal or other materials can be carried which is
generally constructed of flame resistant material or of reinforced rubber or rubber-like substance.

Belt idler -  a roller, usually of cylindrical shape, which is supported on a frame and which, in turn,
supports or guides a conveyor belt.  Idlers are not powered but turn by reason of contract with the
moving belt.

Belt take-up - a belt pulley, generally under a conveyor belt and in by the drive pulley, kept
under strong tension parallel to the belt line.  Its purpose is to automatically compensate for any slack
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in the belting created by start-up, etc.

Bench - one of two or more divisions of coal seam separated by slate or formed by the process of
cutting the coal.

Berm -  a pile or mound of material capable of restraining a vehicle.

Binder - a streak of impurity in a coal seam.

Bit - this hardened and strengthened device at the end of a drill rod that transmits the energy of
breakage to the rock.  A bit may be either “detachable” from or “integral” with its supporting drill
rod.

Black damp - a term generally applied to carbon dioxide.  Strictly speaking, it is a mixture of carbon
dioxide and nitrogen.  It is also applied to an atmosphere depleted of oxygen, rather than having
excess of carbon dioxide.

Blast - a controlled explosion which is used loosen the substance being mined for loading.

Blasting agent - any material consisting of a mixture of a fuel and oxidizer which:

2. is used or intended for use in blasting
3. is not classed as an explosive by the Department of Transportation.
4. contains no ingredient classed as an explosive by the Department of  Transportation.
5. cannot be detonated by a No. 8 blasting cap when tested as recommended by the

Bureau of Mines Information Circular 8179.

Blasting area - the area near blasting operations in which concussion or flying material can
reasonably be expected to cause injury.

Blasting cap - a detonator containing a charge of detonating compound, which is ignited by electric
current, or the spark of a fuse.  Used for detonating explosives.

Blasting circuit - electric circuits used to fire electric detonators or to ignite an igniter cord by means
of an electric starter.

Blasting switch - a switch used to connect a power source to a blasting circuit.

Bleeder or bleeder entries -   special air courses developed and maintained as part of mine ventilation
system and designed to continuously move air-methane mixtures emitted by the gob away from
active workings and into mine-return air courses.

Block - a dimensional delineation of the ore; as “a block of ore” or the reserves are blocked out.”

Bolt torque - turning force in foot-pounds applied to a rood bolt to achieve an installed
tension.
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Borehole - any deep or long drill-hole, usually associated with a diamond drill or an oil well drill.

Borer - a device for making holes.  The difference between a borer (used for making tunnels, circular
shafts and the like) and a drill is the size of the hole produced.  Borers take the large range of plus
3-4 feet.  Because of the size involved, a borer is usually much more complex than a drill.

Boss - any member of the managerial ranks who is directly in charge miners (as “shift-boss,
face-boss, fire-boss, “ etc.). Higher ranking personnel are called foreman, superintendents, managers,
and so forth.

“Box-type magazine” - a small, portable magazine used to store limited quantities of explosives or
detonators for short periods of time in locations at the mine which are convenient to the blasting sites
at which they will be used.

Brattice or brattice cloth - fire resistant fabric or plastic partition in any mine passage used to confine
the air and force it into the working place.  Also termed “line brattice”, line canvas” or “line curtain”.

Break line - the line which roughly follows the rear edges of coal pillar that are being mined.  The
line in which the roof of a coal mine is expected to break.

Breakthrough - a passage for ventilation which is cut through the pillars between rooms.

Bridge carrier - a rubber tire mounted mobile conveyor, about 30 feet long.  Used as an intermediate
unit to create a system of articulated conveyors between a mining machine and a room or entry
conveyor.

Bridge conveyor - a short conveyor hung from the boom of a mining or loading machine, with the
other end attached to a receiving bin that dollies along a frame supported by the room or entry
conveyor tail-piece.  Thus, as the machine boom moves, the bridge conveyor keeps it in constant
connection with the tailpiece.

Bruising - digging up the bottom or taking down the top to give more headroom in roadways.

Bug dust - the fine particles of coal or other material resulting from the boring or cutting of the coal
face by drill machine.

Bump or Burst - a violent dislocation of the mine workings which is attributed to high stresses in the
rock surrounding the working.

Butt cleat - a short, poorly defined vertical cleavage plane in a coal seam, usually at right angles to
the long face cleat.

Butt entry - a coal mining term that has different meanings in different locations.  It can be
synonymous with panel entry, submain entry, or in its older sense it refers to an entry that is “butt”
on to the coal cleavage (that is, at right angles to the face).
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Cage - in a mine shaft, the device, similar to an elevator car, that is used for hoisting men and
materials.

Cannel coal - a massive, non-caking block coal with a fine even grain and a conchoidal
fracture which has a high percentage of hydrogen, burns with a long, yellow flame, and is extremely
easy to ignite.

Canopy - a protective cab on a mining machine.

Canvas - the term is usually applied to brattice cloth, which is a heavy canvas of cotton, hemp or
flax, frequently fireproofed.

Cap - a miner's safety helmet.

Cap - a highly sensitive encapsulated explosive that is used to detonate larger but less sensitive
explosives.

Cap block - a flat piece of wood inserted between the top of the prop and the  roof  to provide
bearing support.

Car - a railway wagon, especially any of the wagons adapted to carrying coals ore and waste
underground.

Car-dump - the mechanism for unloading a loaded car.

Carbide bit - more correctly cemented tungsten carbide.  A cutting or drilling bit for rock or coal,
made by fusing an insert of molded tungsten carbide to the cutting edge of a steel bit shank.

Cast - a directed throw; in strip-mining, the overburden is cast from the virgin ore or coal to
the previously mined area.

Cave - a collapse of the mine workings.

Certified - a person who has passed an examination to do a required job.

Chain conveyor - a conveyor where the material is moved along solid paps (troughs) by the
action of scraper cross bars attached to powered chains.

Chain pillar - the pillar of coal left to protect the gangway or entry and parallel airways.

Check curtain - sheet of brattice cloth lung across an airway to control passage of air current.

Chock - large hydraulic jacks used to support roof on longwall and shortwall mining systems.  See
Crib.

Chute - a structure designed to allow the gravity transfer of bulk sol Often only the structure at the
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mouth of a pass or pocket is called a chute.

Clay vein - a body of claylike material that fills a void in a coal bed.

Cleat - the vertical cleavage of coal seems.  The main set of joints along which coal breaks when
mined.

Coal dust - particles of coal that can pass a No. 20 sieve.

Coal Mine - an area of land and all structures, facilities, machinery, tools, equipment, shafts, slopes,
tunnels, excavations, and other property, real or personal, placed upon, under, or above the surface
of such land by any person, used in, or to be used in, or resulting from, the work of extracting in such
area bituminous coal, lignite, or anthracite from its natural deposits in the earth by any means or
method, and the work of preparing the coal so extracted, and includes custom coal preparation
facilities.

Collar - The term applied to the timbering or concrete around the mouth or top of a shaft.

Collar - see Crossbar.

Colliery - English name for coal mine.

Competent - a person that is capable of performing a given job, but not certified.

Component - (as applied to coal mining equipment) - an integral part of a machine that may be
removed from the machine in its entirety.

Continuous miner - a machine that constantly extracts ore (usually, but not always, coal) while it
loads it.  This is differentiated from a conventional, or cyclic, unit which must stop the extraction
process in order for loading to commence.

Continuous mining - any coal mining process that tears the coal from the face mechanically,
and loads continuously, thus eliminating the cycles of cutting, drilling,
and shooting.

Contour - an imaginary line which connects all points on a surface having the same elevation.

Conventional mining -  an older system than continuous mining, using the cyclical operations of
cutting, drilling, shooting, and loading.

Conveyor - an apparatus for moving material from one point to another in a continuous fashion.
This is accomplished with endless (that is, looped) procession of hooks, buckets, wide rubber belt,
etc.

Core - the innermost portion; in this case, the cylindrical rock sample produced by the cutting
action of a diamond drill.
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Cover - the overburden on any deposit.

Creep - the forcing of pillars into soft bottom by the weight of a strong roof.  In surface
mining, a very slow movement of slopes downhill.

Crib - a roof support of prop timbers or ties, laid in alternate cross layers, log-sabin style.  It
may or may not be filled with debris.  Also called a chock or cog.

Crop coal - coal at the outcrop of the seam.  It is usually considered of inferior quality due to partial
oxidation, although this is not always true.

Crossbar - the horizontal member of a roof timber set supported by props located either on roadways
or at the face.

Crosscut - a passageway driven between the entry and its parallel air course or air courses for
ventilation purposes.  Also, a tunnel driven from one seam to another through or across the
intervening measures; sometimes called Crosscut Tunnel.  In vein mining an entry perpendicular to
the vein.

Cross entry - an entry running at an angle with the main entry.

Cut - in coal mining, to mechanically slice a coal seam.

Cutter - a machine, usually used in coal, that will cut a 3 to 4-inch slot.  The slot provides room
toward which the coal can be broken from the seam.  Also applies to the men who operate the
machines, and to those men engaged in the cutting of coal by pick or drill.

Cutter bar - that portion of a coal cutter which provides the track for the cutter chain.

Cycle mining - a system of mining in more than one working place where a miner takes a lift from
the face and moves to another face while permanent roof support is established in the provisions
working face.

Detectors - specialized chemical or electronic instruments used to determine gases.

Detonator - a device containing a small detonating charge that is used for detonating an explosive,
including, but not limited to blasting caps, exploiters, electric detonators, and delay electric blasting
caps.

Development - the work one on a mine after exploration to provide access to the ore and to provide
haulageways for the exploitation period.
Diamond drill - a rotary drill used for long holes and exploratory work that is typified by industrial
diamonds set into the bit to give it hardness.  The bit is a hollow cylinder so that as it cuts it leaves
a cylindrical core or sample behind.

Diffusion - blending of a gas and air resulting in a homogeneous mixture.  Because of two or more
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gases.

Diffuser fan - fan mounted on continuous miner to assist and direct air delivery from machine to the
face.

Dip - the inclination of a geologic structure (bed, vein, fault, etc.) from the horizontal; dip is always
measured downwards at right angles to the strike.  The complement of dip is called hade in older
mining literature.

Disabling injury - any work injury which does not result in death but which either results in any
permanent impairment to the injured person or causes the injured person to lose one full day or more
from work after the day of injury.

Draw slate - a soft slate, shale, or rock from 2 to 24 inches thick located immediately above certain
coal scams, which falls quite easily when-the coal support is withdrawn.

Dilute - to lower concentration of a mixture; in this case, concentration of any hazardous gas in mine
air by addition of fresh intake air.

Drift (coal) - entry above water level and generally on the slope of a hill driven horizontally into the
coal seam.

Drifter - a durable and heavy rotary - percussion drill used to create the many holes necessary for a
good drift round.

Drill - a machine utilizing rotation, percussion (hammering) or a combination of both to make
holes.  If the hole is much over 1-2 feet in diameter, the machine is called a borer.

Drilling - the using of such a machine to create holes for exploration or for loading with explosives.

Down-cast - refers to a ventilation shaft where the flow of air is downwards, into the mine.

Dummy - a paper bag filled with sand, clay, etc., used for stemming a charged hole.

Dump - to unload, specifically a load of ore coal or waste; the mechanism for unloading, as a car
dump (sometimes called triple); or the pile created by such unloading, as a waste dump (also called
heap, pile, tip, etc.).

Electrical grounding - to connect with the ground to made the earth part of circuit.

Entry - an underground passage used for haulage, ventilation, or as a manway; a coal heading; a
working place where the coal is extracted from the seam in the initial mining.

Entry stumps - pillars of coal left at the mouths of rooms to support the road, entry, or gangway until
the entry pillars are drawn.
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Exploitation - this is the process of economic recovery or removal of the developed mineral body.

Exploration - the search for mineral deposits and the work done or establishing the extent of a
mineral deposit.

Explosive - any rapidly combustive or expanding substance.  The energy released during this rapid
combustion or expansion can be used to break coal or shale.

Face - the principle operating place in a mine.  The working place where fresh ore or coal is exposed
and being extracted.  A mine may have many operating faces.

Face cleat - the principle cleavage plane or joint, at right angles to stratification of the coal seam.

Face conveyor - any conveyor used parallel to a working face which delivers cost into another
conveyor or into a car.

Fall - a mass of roof rock or coal from the side which has fallen in a part of a mine.

Fan booster - a large fan installed in the main air current, and thus in tandem with the main fan.
Generally forbidden in coal mines.

Fan drift - a short tunnel or passage leading from the top of the air shaft to the fan.

Fan signal - automation device designed to give alarm if main fan slows down or stops.

Fatal injury - any work injury resulting in death regardless of the time intervening between injury
and death.

Fault - slip-surface between two portions of the earth's surface that have moved relative to each
other.  A fault is a failure surface and is evident of high earth stresses.

Feeder - a machine that feeds coal onto a conveyor belt evenly.

Fill - any material that is out back in place of the extracted ore to provide ground support.

Firedamp - the combustible gas, methane, CH.  Also, the explosive methane air mixtures with
between 5 and 15 percent methane.

First Aid - emergency care of a person who is ill or injured to prevent death, further injury or relieve
pain and counteract shock until medical aid is obtained.

Fish plates - the metal bars used to join rails of a track where they meet to form a joint.  Also
called splice bars.

Fissure - an extensive crack, break, or fracture in the rocks.



Coal Mining Terms.10Rev. August 2001

Fixed carbon - that part of the carbon which remains behind when coal is heated in a closed vessel
until all of the volatile matter is driven off.

Flame resistant - any material that resists combustion.

Flash point - the Minimum temperature at which sufficient vapor is released by a liquid or solid to
form a flammable vapor-air mixture at atmospheric pressure.

Flight - the metal strap or cross bar attached to the drag chain of a chain-and-flight conveyor.

Float dust - fine coal-dust particles carried in suspension by air currents and eventually deposited in
return entries.  Coal dust consisting of particles of coal that can pass through a No. 200 sieve.

Floor - any material that is put back in place of the extracted ore to provide ground support.

Floor section - [also, tail section] a term used in both belt and chain conveyor work to designate that
portion of the conveyor at the extreme opposite end from the delivery point.  In either type of
conveyor it consists of a frame and either a sprocket or a drum on which the chain or belt travel, plus
such other devices as may be required for adjusting belt or chain tension.

Fossil - remains, impression, or trace of an animal or plant of past geologic ages preserved in the
earth's crust.

Fuse - a cord-like substance used in the ignition of explosives.  Black powder is entrained in the cord
and when lit burns along the cord at a set rate.  A fuse can be used safely to ignite a cap, which is the
primer for an explosive.

Gate - an English coal mining term for entry.

Gathering conveyor - any conveyor which is used to gather coal from other conveyors and deliver
it either into mine cars or onto another conveyor.  The term is frequently or onto another conveyor.
The term is frequently used with belt conveyors placed in entries where a number of room conveyors
deliver coal onto the belt.

Gob - the term applied to that part of the mine from which the coal has been removed and the
space more or less filled up with waste.  Also, the loose waste in mine.  Also called gaof.

Guard boards - Boards placed alongside and extending below trolley and other power wires which
are not more than 6 ½ feet above the rail at crossings where men and animals must pass under, to
protect them from contact with the power wires.

Guard rails - an additional rail placed beside the track rail in service to compel the flange of the
wheels to run close to the latter in crossing over from points or entering switches.

Guide idler - see Belt Idler.
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Gunite - a cement applied by spraying to the roof and sides of a mine passage.

Hade - See Dip.

Haulage - the horizontal transport of ore, coal, supplies and waste.  The vertical transport of the same
is called hoisting.

Haulageway - any underground entry or passageway that is designed for this transport, usually by
the installation of track or a belt conveyor.

Head -  the pressure in fact of water column.  Also, that part of the fact nearest the roof.

Headframe - the structure surmounting the shaft which supports the hoist rope pulley, and often the
hoist itself.

Head section - a term used in both belt and chain conveyor work to designate that portion of the
conveyor used for discharging the coal.

Heaving - applied to the rising of the bottom after removal of the coal.

Hogback - a sharp rise in the floor a seam.

Horseback - a mass of material with a slippery surface in the roof; shaped like horse's back.

Hoist - the mechanism for reeling in the hoist rope; the hoisting prime mover; called winder in
English.

Hydraulic - of or pertaining to fluids in motion.  Hydraulic cement has composition which permits
it to set quickly under water.  Hydraulic jacks lift through the force transmitted to the movable part
of the jack by liquid.  Hydraulic control refers to the mechanical control of various parts of machines,
such as coal cutters, loaders, etc. through the operation or action of hydraulic cylinders.

Hydrocarbon - a chemical compound containing only hydrogen and carbon.

Inby - in the direction of the working face.

Incline - any entry to a mine that is not vertical (shaft) or horizontal (adit).  Often incline is reserved
for those entries that are too steep for a belt conveyor (+ 17 - 18), in which case a hoist and guide
rails are employed.  A belt-conveyor incline in termed a slope.

Intake - the passage through which fresh air is drawn or forced into a mine or to a section of a mine.

Intermediate section - a term used in belt and chain conveyor work to designate a section of the
conveyor frame occupying a position between the head and foot sections.

Jackleg - a percussion drill used for drifting or stopping that is mounted on a telescopic leg which
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has an extension of about 8 feet.  The leg and machine are hinged so that the drill need not be in the
same direction as the leg.

Job Safety Analysis - a job breakdown that gives a safe, efficient job procedure.

Jumbo - a drill carriage on which several drills of drifter type are mounted.

Kettle bottom - a smooth, rounded piece of rock, cylindrical in shape, which may drop out of a roof
of a mine without warning.  The origin of this feature is thought to be the remains of the stump of
a tree which has been replaced by sediments so that the original form has been rather preserved.

Kerf - the undercut of a coal face.

Lagging - boards, 2-3 “ thick and 8-12 1, wide, originally used to lag-in, or enclose, a timber set.

Lamp - the electric cap lamp worn for visibility.

Lamp - the flame safety lamp used in coal mines to detect methane gas concentrations and oxygen
deficiencies.

Lease - an agreement between the owner of mineralized land and a mining operator allowing
the operator to remove the ore for a rental consideration called a royalty.

Lift - the amount of coal obtained in one mining cycle from a continuous miner.

Lignite - a brownish-black coal in which the vegetal material has been altered more than in the case
of peat but not as much as in sub-bituminous coal.

Load - the act of placing explosives in a drill hole.

Load - the act of transferring broken material into a haulage device.

Loading machine - any device for transferring broken or blasted, ore or coal rock into the haulage
equipment.

Longwall - a system of mining coal in which all of the coal is removed except the shaft pillars and
sometimes the main-road pillars; characterized by its breadth (300-10001) and by its continuous
nature.

Loose coal - coal fragments larger in size than coal dust.

Low voltage - up to and including 660 volts (Federal).

MESA - Mining Enforcement Safety Administration.

MRE instrument - the gravimetric dust sampler with four channel horizontal elutriator developed
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by the Mining Research Establishment of the National Coal Board, London, England.

Main entry - a main haulage road.  Where the coal has cleats, main entries are driven a right
angles to the face cleats.

Main fan - mechanical ventilator installed at surface; operated either exhausting or blowing to induce
airflow through mine roadways and workings.

Manhole - a refuge hole constructed in the side of a gangway, tunnel, or slope; five feet or more
deep, not more than four feet wide, and six feet high or the height of the seam.

Manifold system - auxiliary ventilating system by which all faces are ventilated simultaneously with
one auxiliary fan installation.

Mantrip - transportation of men, by rail or rubber tire, to and from work area.

Manway - an entry used exclusively for men to travel from the shaft bottom or drift mouth to
the working section; it is always on the intake air in gassy mines.  Also, a small passage at one side
or both sides of a breast, used as a traveling way for the miner, and sometimes as an airway, or chute,
or both.

Methane (CH4) - the most common explosive gas found in coal mines; it is tasteless, colorless,
odorless, and nontoxic.  Methane mixtures are called “firedamp.”

Methane monitor - an electronic detector mounted or a piece of mining equipment that detects and
monitors methane.

Mine -  an economically viable plant for the extraction of minerals from the earth.  A mine includes
all the equipment, structures, and buildings involved in this process.

Mine roof - the layer of hardened clay, limestone, sandstone, or other material that lies over the coal
bed; rock or other material above the coal seam.

Mine run - the unscreened coal, just as it is mined, less dirt and slate.

Mine ventilation - the provision of a directed flow of fresh and return air along all underground
roadways, traveling roads, workings, and service parts.

Miner - any individual working in a mine.

Mining - any extractive process for the economic removal of minerals from the earth.  Mining
is a materials handling industry with the special function of transporting minerals from their natural
place to a treatment plant.

Misfire - the complete or partial failure of a blasting charge to explode as planned.
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Mud cap - a charge of high explosive fired in contact with the surface of a rock after being covered
with a quantity of wet mud, wet earth, or sand, without any borehole being used.  Also termed adobe,
dobie, and sandblast (illegal in coal mining).

Natural ventilation - ventilation of a mine without the aid of fans or furnaces, the heat being imparted
to the air by the strata, men, animals, etc., causing it to flow in one direction, or to ascent.

Nips - the devices at the end of the trailing cable to a mining machine used for connection the trailing
cable to the trolley wire and ground.

Occupational illness - means any abnormal condition or disorder, other than one resulting from an
occupational injury, caused by exposure to environmental factors associated with employment.  It
includes acute and chronic illnesses or diseases which may be caused by inhalation, absorption,
ingestion, or direct contact.

Open end pillar - a method of mining pillars in which no stump is left; the pockets driven are
open on the gob side and the roof is supported by timber.

Outby - nearer to the shaft, and hence farther from the working face.  Toward the mine entrance.  The
opposite of inby.

Outcrop - the part of a stratum which comes to the surface.  It may be visible or may be
covered with a thin layer or earth.

Overburden - the material of any nature, consolidated or unconsolidated, that overlies a deposit.

Overcast - (Undercast) - enclosed airway which permits one air current to pass over (under) another
without interruption.

Panel - a coal-mining block that generally comprises one operating unit.

Panel entry - the last branch of the haulage or entry system in a coal mine.

Panic bar - a switch, in the shape of a bar, used to cut power off at machine in case of an
emergency.

Parting 1. a small joint in coal or rock dust.
2. a layer of rock in a coal seam.
3. a side track or turnout in a haulage road.

Peat - a dark-brown or black deposit resulting from the partial decomposition of vegetable matter
in marshes and swamps.  It is the first step in the formation of coal.

Percussion drill - a drill, usually air powered, that delivers its energy through a pounding or
hammering action.
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Permissible - that which is allowable or permitted.  It is most widely applied to mine equipment and
explosives of all kinds which are similar in all respects to samples that, have passed certain tests of
the USB, and can be used with safety in accordance with specified conditions where hazards from
explosive gas or coal dust exist.

Piggy-back - a bridge conveyor.

Pillar - an area of coal or ore left to support the overlying strata in a mine; sometimes left
permanently to support surface works.

Pillar robbing - the systematic removal of the coal pillars between rooms or chambers to regulate the
subsidence of the roof.  Also termed bridging back the pillar, drawing the pillar, or pulling the pillar.

Pinch - a compression of the walls of a vein or the roof and floor of a coal seam so as to pinch
out the coal.

Pinning - roof bolting.

Pitch - the inclination of a seam; the rise of a seam.

Pneumoconiosis - a chronic dust disease of the lung arising from breathing coal dust.

Portal - the structure surrounding the immediate entrance to a mine; the mouth of an audit or tunnel.

Portal bus - track mounted self-propelled personal carrier that carries 8-12 people.

Post - the vertical number of a timber set.

Pot - a rounded mass of roof slate resembling an iron pot.  It is separated from the other slate by mud
cracks and is liable to fall without warning.

Preparation plant - a place where coal is cleaned, sized, and prepared for market.

Primary roof - the main roof above the immediate top; thickness may vary from a few to several
thousand feet.

Primer  (booster) - a package or cartridge of explosive which is designated specifically to
transmit detonation to other explosives and which does not contain a detonator.

Prop - coal mining term for any single post used as roof support.  Props may be timber of steel, if
steel, screwed, yieldable, or hydraulic.

Proximate analysis - a physical, or non-chemical test of the constitution of coal.  Not precise,
but very useful for determining the commercial value.  Using the same sample (1 gram) under
controlled heating at fixed temperatures and time periods, moisture, volatile matter, fixed carbon and
ash content are successively determined.  Sulphur and B.T.U. content are also generally reported
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with a proximate analysis.

Pyrite - a hard, heavy, shiny, yellow mineral FES2 or iron disulfide, generally in cubic crystals.
Also called iron pyrites, fool's gold, sulphur balls.  May be applied also to cooper pyrites, tin pyrites,
etc., but iron pyrites is the most common sulphide found in coal mines.

Red dog - a non-volatile combustion product of the oxidation of coal or coal refuse.  Most commonly
applied to material resulting from in situ, uncontrolled burning of coal or coal refuse piles.  It is
similar to coal ash.

Regulator - device (wall, door) used to control the volume or less in size.

Resin bolting - the newest method of permanent roof support, where steel rods are grouted with
resin.

Respirable dust sample - a sample collected with an approved coal mine dust sampler unit attached
to a miner, carried by him or so positioned as to measure the concentration of respirable dust to
which he is exposed, and operated continuously over an entire work shift of such miner.

Retreat - exploitation in the director opposite of development.  Usually relative to the location of the
main entry or shaft.

Retreating system - a system or robbing pillars in which the robbing line, or line through the
faces of the pillars being extracted, retreats from the boundary toward the shaft or mine mouth.

Return - the air course along which the ventilated air of the mine is returned or conducted to
the upcast shaft.  The terms return airway and return air course are synonymous with return.

Return air - the air or ventilation that has passed through all the working faces of a split.

Return idler - the idler or roller underneath the cover or cover plates on which the conveyor
belt rides after the load which it was carrying has been dumped at the head section and it starts the
return trip toward the foot section.

Rib - the side of a pillar or the wall of an entry.  The solid coal on the side of any underground
passage.

Rider - a thin seam of coal overlying a thicker one.  Also, a person who rides with the trains of cars;
crop rider, trip rider, swamper, etc.

Ripper - a coal, or other soft ore, extraction machine that works by tearing the coal from the face.

Roadway - an English coal mining term for entry.

Rob - to extract pillars of coal previously left for support.
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Robbed out - that part of a mine from which the pillars have been removed.

Rock - definite combination of certain, usually non-economic, minerals.

Rockbolt or roofbolt - a long self-locking, steel bolt or a grouted wood or plastic rod that is used to
pin less competent rock to more firm rock, thus providing for better ground support.

Roll - 1. a high place in the bottom or a low place in the too of a mine passage.
2. a local thickening of roof or floor strata, causing thinning of a coal seam.

Roll Direction - a framework, safety canopy, or similar protection for operator when equipment
overturns.

Roof - the stratum overlying a cool seam; the overhead surface of a coal working place.

Roof bolt or Rock bolt - a long steel bolt inserted in a drilled hole used to support mine roof; the unit
consists of the bolt, steel bearing plate, and expansion shell.

Roof fall - a coal mine cave; especially in permanent areas such as entries.

Roof jack - a screw- or pump-type hydraulic extension post made of steel used as temporary support.

Roof plank - straight, solid wooden material having a minimum cross-section of eight square
inches and minimum thickness of one inch.  Used in conjunction with roof bolts for additional
bearing surface in supporting the roof.
Roof sag - the sinking, bending, or curving especially in the middle, from weight or pressure.

Roof stress - unbalanced internal forces in the roof or sides created when coal is extracted.

Roof trusses - a combination of steel rods anchored into the roof to create zones of compression and
tension forces and provide better support of weak roof and roof under wide areas.

Room - an exploitation area in certain types of coal mines; rooms are separated by pillars; a set of
room pillars from a panel.

Room and pillar - a system of mining in Which approximately half of the coal is mined advancing
by driving side rooms off entries and leaving narrow pillars between.  The pillar coal is removed by
several robbing practices.

Room neck - the short passage from the entry to the room in which the miner works.

Rotary drill - a drill whose prime motion is rotation rather than percussion.

Rubbing surface - the total area (top, bottom, and sides) or an airway.

Safety - a term only an individual can accomplish himself.



Coal Mining Terms.18Rev. August 2001

Safety can - an approved container, of not over 5 gallons capacity, having a spring-closing lid and
spout cover.

Safety fuse - a train of powder enclosed in cotton, jute yearn, or water-proofing compounds, which
burns at a uniform rate; used for firing a cap containing the detonating compound which in turn sets
off  the explosive charge.

Safety lamp - a lamp with steel wire gauze converting every opening from the inside to the outside
so as to prevent the passage of flame should explosive gas be encountered.

Safety switch - a sectionalizing that also provides shunt protection in blasting circuits between the
blasting switch and the shot area.

Sandstone - a sedimentary rock consisting of quartz sand united by some cement (by material such
as iron oxide or calcium carbonate).

Scoop - a rubber tire, battery or diesel operated piece of equipment designed for cleaning runways
and hauling supplies.

Seam - a stratum or bed or coal.

Secondary roof - the roof strata immediately above the coal bed, requiring support during the
excavating of coal.
Self-contained Breathing Apparatus - a self-contained supply of oxygen used during rescue work of
coal mine fires and explosions.

Self-rescuer - a small respirator that protects a miner against carbon monoxide.

Shaft - vertical opening through coal mine strata used for ventilation or drainage and/or for hoisting
of men or materials.

Shale - a rock formed by consolidation of clay, mud, or silt; has a laminated structure; composed
of minerals essentially unaltered since deposition.

Shearer - a mining machine for longwall faces that uses a rotating action to “shear” the material
from the face as it progresses along the face.

Shearing - the act of cutting a vertical groove in the coal face.

Shortwall - a system in mining, similar to long-wall, with a much shorter face, generally using a
continuous miner.

Shuttle-car - a trackless, one unit, self-powered haulage device used on short runs in bedded deposits
to transfer broken material from the loading machine to the end of the conveyor.

Skid - used to hold trips or cars from running out of control.  Also a flat bottom personnel or
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equipment carrier used in low coal.

Skip - a mine car.  Also, a car hoisting out of a slope.  Also, a thin slice taken off a room pillar
along its length.

Slack - small coal; the finest sized soft coal, usually less than one inch in size.

Slate - a miner's term for any shale or slate accompanying coal.  Geologically, it is a dense, fine
textured, metamorphic rock, which has excellent paralleled cleavage so that it breaks into thin plates
or pencil-like shapes.

Slate bar - the proper long handle tool used to pry down loose and hazardous material from roof,
face, and ribs.

Slickenside - a smooth striated polished surface produced on rock by friction.

Slip - a fault.  A smooth joint or crack where the strata have moved upon each other.

Slope - an inclined tunnel leading to a seam.

Sloughing -  the slow crumbling and falling away of material from roof, rib, and faces.

Slush - to fill mine workings with sand, culm, etc., by hydraulic methods.

Solid - mineral that has not been undermined, sheared out, or otherwise prepared for blasting.

Solid workings - workings driven in the solid coal.

Sounding - knocking on a roof to see whether it is sound or safe to work under.

Split - air split, any division or branch of the ventilating current.  Also, the workings ventilated by
one branch.  Also, to divide a pillar by driving through it one or more roads.

Squeeze - the settling, without breaking, of the roof and the gradual upheaval of the floor of a mine
due to the weight of the overlying strata.

Stemming - the noncombustible material used on top or in front of a charge or explosive.

Stopping - any wall that is built to deflect or impede the flow of ventilating air.

Stopper - a percussion drill, rigidly fixed to a telescoping leg that is used usually for drilling
overhead holes.

Strata - plural of stratum.

Stratum - sheetlike layer of sedimentary rock.
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Strike - the direction of the line of intersection of a bed or vein with the horizontal plane.  The strike
of a bed is the direction of a straight line which connects two points of equal elevation on the bed.

Stump - any small pillar.

Subbituminous - black lignite, lignitic coal.

Subsidence  (subside to fall away) - In mining,  the deformation of the ground mass grounding a
mine due to the mining activity.

Sump - the bottom of a shaft, or any other place in a mine, that is used as a collecting point for
drainage water.

Sumping - to force the cutter bar of a machine into or under the coal.  Also, called a sumping cut,
or sumping in.

Support - the all-important function of keeping the mine working open.  As a verb, it refers to this
function; as a noun it refers to all the equipment and materials--timber, rockbolts, concrete, steel,
etc.--that affect this function.

Surface coal mine - a surface area of land and all structures, facilities, machinery, tools, equipment,
excavations, and other property placed upon or above the surface of the land to be used in the work
of extracting bituminous coal, lignite, or anthracite from its natural deposits  in the earth by any
means or methods and the work of preparing the coal so extracted, and includes custom coal
preparation facilities.

Suspension - the act of hanging.  Weaker strata from stronger overlying strata by means of roof bolts.

Syncline - a fold in rock in which the strata dip inward from both sides toward the axis.  The
opposite of anticline.

Tail piece - also known as foot section pulley.  The pulley or roller in the tail or foot section of a belt
conveyor around which the belt runs.

Tension - the act of stretching.

Through-steel - a system of dust-collection for rock or roof drilling.  The drill-steel is hollow and
vacuum is applied at the base, pulling the dust through the steel and into a receptacle on the machine.

Timber - a collecting term for all underground wooden supports.

Timbering plane - a systematic plan used for roof support in a mine.

Torque wrench - a wrench that indicates, as a dial.  The amount of torque exerted in tightening a bolt.

Torque meter - a device for measuring the actual torque transmitted to the drilling head and/or to the
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inserted roof bolt.

Torsion - a twisting stress of strain.  The exertion of a lateral force tending to turn one end of a body
about its longitudinal axis while the other end is held fast.

Tractor - a battery operated piece of equipment that pulls trailers of skids or mantrips.  Used also for
supplies.

Tram - used in connection with moving self-propelled mining equipment.  A tramming motor may
refer-to an electric locomotive used for hauling loaded trips or it may refer to the motor in a cutting
machine which supplies the power for moving or tramming the machine.
Trip - a train of mine cars.

Troughing idlers - the idlers, located on the upper framework of a belt conveyor which supports the
loaded belt.  They are so mounted that the loaded belt forms a trough in the direction of travel, which
reduces spillage and increases the carrying capacity of a belt for a given width.

Tunnel - a horizontal, or nearly so, underground passage, entry, or haulageway, that is open to
the surface at both ends.  A tunnel must pass completely through a hill or mountain (as opposed to
an adit).

Ultimate analysis - precise determination, by chemical means, of the elements and compounds in
coal.

Undercast - an air course carried under another air course or roadway.

Undercut - to cut below or undermine the coal face by chipping away the coal by pick or mining
machine.  In some localities the terms undermine or underhole are used.

Universal coal cutter - a type of coal cutting machine which is designed to make horizontal cuts
in a coal face at any point from the bottom or top or to make shearing cuts at any point between the
two ribs of the place.  The cutter bar can be twisted to make cuts at any angle to the horizontal or
vertical.

Up cast -  a shaft where the flow of ventilating air is upwards or “in exhaust.”

Velocity - rate of airflow in lineal feet per minute.

Ventilation - the mechanism and processes of maintaining a safe and efficient mine atmosphere.
This is, air that is relatively free from explosive and toxic pollutants and that is at a temperature at
which labor can be efficiently performed.

Volatile matter - the gaseous part, mostly hydrocarbons, of coal.

Waste - that rock or mineral which must be removed from a mine to keep the mining scheme
practical, but which has no value.
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Water gage (standard U-tube) - instrument that measures differential pressures in inches of water.

Wedge - a piece of wood tapering to a thin edge used for tightening in conventional timbering.

Working face - any place in a mine where material is extracted from its natural deposit
during mining cycle.

Working place - from the outby side of the last open crosscut to the face.

Working section - from the faces to the point where coal is loaded on belts or rail cars to begin its
trip.

Yieldable - refers to the design of ground support which allows the support to deflect but
not collapse under shifting ground.


